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Introduction

This is a report of an Investigation by the Ombudsman into a complaint which arose from
the refusal of the Health Service Executive (HSE) to award a Motorised Transport Grant
(MTG) to a young Donegal man, Michael Ryan, whose grant application was made in
February 2010. The HSE refused the application on the grounds that Mr. Ryan did not meet

the medical criteria for eligibility. Subsequently, a HSE Appeals Officer upheld this decision.

Following investigation, detailed in this report, the Ombudsman upheld the complaint.

The investigation looked at the actions of the HSE, which decided Mr Ryan’s application, as
well as those of the Department of Health which has overall responsibility for the MTG

scheme.

The report sets out the responses of the Department and of the HSE to a draft of the report
(both of which are at Appendix 4). While the HSE supplied a detailed commentary on the
draft, the Department noted its findings but did not comment on the content. The HSE
Appeals Officer was also given an opportunity to comment on an earlier draft of the report

and availed of that opportunity.



Part 1: The Complaint



1. An outline of the Complaint
In July 2010 Mr. Ryan’s father complained to the Ombudsman about the refusal, by the HSE,
of his application for a MTG for his son. The HSE’s refusal of the grant was on the basis that
Mr. Ryan did not meet the relevant medical criteria. The applicant’s father believed that his
son's condition was such that he did meet the medical criteria. Furthermore, he contended
that his son met the other eligibility criteria which relate to income, age, and the need to
have transport. Mr. Ryan (Senior) drew attention, in particular, to the fact that, while the
MTG scheme is aimed primarily at helping people retain employment, it may also be
awarded in exceptional circumstances to "... a person with a severe disability who lives in
very isolated circumstances", though in such cases, the person's “disability must prevent
them from using public transport and they must have severe transport difficulties". Mr. Ryan

(Senior) contended that his son should qualify on the basis of exceptional circumstances.



A Brief History of the Motorised Transport Grant

The MTG scheme is a non-statutory scheme established in 1968 under a circular issued by the
Department of Health (the Department). The main consideration in establishing this scheme was to
provide a grant to persons with disabilities for the purchase/adaptation of a car in order to obtain
employment. Other "less compelling" considerations mentioned in the initial circular were that “it
would enable the disabled person to reside at home or in a hostel rather than in an institution, or if the
home is very isolated that transport would enable the disabled to maintain social contacts". Therefore,
right from the inception of the scheme, it was recognised that the grant could be awarded in cases

where disabled persons needed transport in order to maintain social contacts.

In February 1974 the Department issued a revised circular. In it, the Department urged the health
boards to “take a sympathetic approach to the making of a grant to a person who has not already
taken up employment but who would be able to do so if transport difficulties were overcome.” A
significant change was that the scheme was now to be extended to facilitate people with disabilities in
self-employment. Also, the circular noted that hitherto in some cases grants had been paid to a person
with a disability, qualified to drive, "living in isolated circumstances and who has serious transport
difficulties...even though the matter of holding a job did not arise" and encouraged health boards to
consider such cases more generally. (Both the 1968 and 1974 circulars are somewhat vague as to
whether grants should actually be paid in such cases.) Finally, the circular urges the health boards to
give “sympathetic consideration” to situations in which a “severely handicapped person” is unable to
drive and must be driven to and from work; in such cases, a grant might be paid on the understanding

that the car would be driven by another person.

In March 1974 the Department wrote to the health boards devolving responsibility to Community Care
Programme Managers "to judge cases on their merits within the terms of the scheme as laid down in
Circular No. 7/68 and modified in ...February 1974 and within budgetary limits". This letter lists five
criteria as the “chief indications” for when a grant should be paid; these criteria appear to exclude (a)
people living in isolated circumstances who cannot work and (b) people who have employment but are

incapable of driving.

The MTG scheme was not modified, apart from changes to the grant rates, for many years thereafter.

In July 2002 the Department issued a more comprehensive circular to replace those of 1968 and 1974.
On this occasion the Department specified, under the heading “Medical Criteria”, that the applicant
must have a “severe disability” and that this disability “must impede him/her from using public
transport”. For the first time, a lower age limit (17 years) and an upper age limit (65 years) were

prescribed.




This was notwithstanding the enactment of the Equal Status Act 2000 which prohibited discrimination
on the grounds of age. In 2008 the Department accepted that the upper age provision in the MTG
scheme was in contravention of the Equal Status Act and it dropped the upper age limit. The lower age

limit of 17 years is unremarkable given the purposes of the scheme.

Also, for the first time, a detailed means test was included. In this circular, it was made clear that the
grant could be paid either to retain employment or to obtain employment. Also, an explicit "exceptional
circumstances" clause was included which said: "The grant may also be considered in exceptional
circumstances for a person with a severe disability, subject to the above age limits, who lives in a very

remote location and whose disability impedes him/her from using public transport".

Further circulars were issued by the Department in March 2007 and July 2008. The 2007 circular
confined eligibility (other than under the heading of “exceptional circumstances) to circumstances in
which the grant would enable a person retain employment; this was at odds with the earlier circulars
which recognised that the grant could support both the obtaining and the retaining of employment.
Some changes were made also to the wording of the “exceptional circumstances” provision. Another
change of some significance was that the applicant’s disability was no longer required to be such as to
“impede him/her from using public transport”, although a similar provision was now to be applied

under the “exceptional circumstances” clause.

The July 2008 circular, which is still in force, was issued following the Department’s acceptance that the
imposition of an upper age limit contravened the Equal Status Act 2000. Other than deleting the upper

age limit, the July 2008 circular is in all other respects the same as that issued in March 2007.

Copies of all of the Department’s circulars pertaining to Motorised Transport Grant are contained in

Appendix 3 of this Report.




2. The Preliminary Examination and Commencement of the Investigation

2.1. Preliminary Examination
The Ombudsman’s preliminary examination involved detailed scrutiny of the relevant HSE
files as well as an exchange of correspondence and other engagement with the Health
Service Executive. Following the preliminary examination, the Ombudsman took the view
that Mr. Ryan had been affected adversely by the decision of the HSE and that this decision
might have been taken on the basis of one or more of the grounds of maladministration
identified at section 4(2)(b) of the Ombudsman Act 1980. Accordingly, the Ombudsman
decided to investigate the complaint under section 4 of the Ombudsman Act 1980. Because
of its overall responsibility for the MTG scheme, and the fact that the HSE’s actions were
taken in purported compliance with that scheme, the Ombudsman decided to join the

Department of Health to the investigation.

On 6 December 2011 the Ombudsman notified both the HSE and the Department of the
investigation. (The Statement of Complaint sent to both parties is at Appendix 1.) In
notifying the Department that it was being joined to the complaint, the Ombudsman’s
Office explained that, as “the Motorised Transport Grant scheme is administered under the
direction of Circulars issued by the Department of Health, the investigation will examine the
Department's role in overseeing the operation of the scheme and providing clear rules.” As
the MTG scheme is an administrative scheme under the control and direction of the
Department of Health, it was necessary to include that Department's actions relating to the
scheme in general in the investigation in order to (1) explain the context in which the
specific case arose and (2) explore any general issues which might arise during the course of

the investigation of the specific complaint.

2.2. The Conduct of the Investigation
The Ombudsman looked, in particular, at the following matters in the course of her

investigation:

A. The procedures followed by the medical officers in forming their views on the

medical eligibility of the applicant.



B. The actions of the Appeals Officer in making her decision to uphold the original
decision.
C. The legal and administrative context in which the scheme is operated by the HSE

and the Department of Health.

The responses of the Department and of the HSE to the notification of the investigation are

at Appendix 2.

Both the Department and the HSE provided the Ombudsman with relevant material
covering both the particular case and the MTG scheme more generally. All relevant

submissions, reports, records and files were examined by the Ombudsman’s Office.

The following people were either interviewed or supplied relevant information in the course

of the investigation:

Mr. Ryan (Senior)

e Dr. Nadia Ghoniem, HSE Area Medical Officer

* Dr. Lynne McBride, HSE Senior Area Medical Officer

e Ms. Eithne O’Sullivan, HSE Appeals Officer

e Dr. Cate Hartigan, HSE Assistant National Director, Disability Services

e Ms Bairbre Nic Aongusa, (former) Director, Office for Disability and Mental
Health, Department of Health

e DrJacinta Morgan, Chairperson, Disabled Drivers Medical Board of Appeal.

10



Administration of the Motorised Transport Grant

The MTG scheme is administered by the HSE on the basis of the 2008 circular issued by the Department
of Health. Following an application, the usual first step is to apply the means test. Where the applicant’s
means exceed the specified level the application will be refused. If the means are below the specified
level, the application will then be considered to see if the applicant meets the medical criteria of
suffering from a severe disability. This is assessed by an Area Medical Officer (AMO) of the HSE who will
give an opinion on the matter. Usually, the AMO opinion will be considered by the Senior Area Medical
Officer (SAMO). Assuming the AMO opinion is endorsed by the SAMO, this opinion is then

communicated to the "authorising officer" who will decide on the application.

Where the applicant is found to have a severe disability, but is not seeking the grant to retain
employment, it is necessary to consider whether the exceptional circumstances clause will apply, that is,
whether the applicant lives in very isolated circumstances, whether the disability prevents the use of
public transport and whether the applicant has serious transport difficulties. Information on these
issues may be collected by the AMO and/or by the local Community Welfare Officer who will have been
involved in the means test. Again, the ultimate decision on the application is taken by the "authorising

officer". Where the application is refused, there is a right of appeal to a HSE Appeals Officer.

11




3. The Facts of the Case
An important factor in this investigation is that Mr. Ryan was found, on appeal, to be
entitled to a Primary Medical Certificate (PMC). In Co. Donegal the HSE uses a common
medical assessment to cover both MTG and PMC applications. The facts set out below are

taken from the HSE’s files on Mr. Ryan’s MTG and PMC applications.

3.1. Applications and Assessments
Mr. Ryan suffers from a profound intellectual disability, autism and grand mal epilepsy. He
has no speech, does not respond to commands and is doubly incontinent. He is hyperactive.
He cannot walk independently in public places as he would pose a risk of injury to himself
and others. These facts, documented on its file, are not disputed by the Health Service

Executive.

Michael Ryan was 23 years old when his parents applied for the MTG on his behalf on 21
February 2010. They had already, on 19 January 2010, applied on his behalf to the HSE for a
Primary Medical Certificate. Asthe HSE Donegal uses the one form for the provision of
medical details in the case of both PMC and MTG applications, the medical details provided
by the Ryans for PMC purposes were used also to determine the subsequent MTG
application. In fact, the HSE’s medical assessment of Mr. Ryan was done on 8 February
2010, two weeks prior to the making of the MTG application. It is the practice in Donegal to
obtain information relating to the eligibility requirements of both the PMC and MTG
schemes at the same medical assessment. The outcome of that assessment was that Mr.
Ryan was found not to be medically eligible for the PMC and, in principle, not medically
eligible for the Motorised Transport Grant. Thus, when his parents applied on his behalf on
21 February 2010 for the MTG, Mr. Ryan had in principle already been found ineligible for

that grant.

In their application, the Ryans described their son as “mentally disabled and autistic ...
epileptic and would be hyperactive”. In terms of how this affected his mobility, his parents
said that their son “would be unable to walk at all alone for a number of reasons. Firstly due

to medication his balance would be unstable. Also his inability to sense danger prevents him

12



from being allowed to walk alone.” They said that, while their son does not use a stick when

walking, “whoever is with him would restrain and support him”.

13



Primary Medical Certificate (PMC):

This is a certificate issued by the HSE which certifies that a person is a severely disabled and
permanently disabled person for the purposes of the Disabled Drivers and Disabled Passengers
Regulations 1994. The benefits of this certificate include refunds of Vehicle Registration Tax, VAT

and Excise Duty when buying a car.

To qualify for a PMC, the applicant will be regarded as severly and permanently disabled where

he/she meets one of the following tests:

1. Be wholly or almost wholly without the use of both legs.

2. Be wholly without the use of one of their legs and almost wholly without the use of the
other leg such that they are severely restricted as to movement of their lower limbs.

3. Be without both hands or without both arms.

4. Be without one or both legs.

5. Be wholly or almost wholly without the use of both hands or arms and wholly or almost
wholly without the use of one leg.

6. Have the medical condition of dwarfism and have serious difficulties of movement of the

lower limbs.

Mr. Ryan’s parents said he needed a car to bring him to and from a day care centre, respite
care, medical appointments and “[for] pleasure as he enjoys getting out”. In answer to a
guestion on whether the car needed to be adapted, they said that as their son is “very active
and often in an uncontrolled manner a stronger than normal seat and one which would
make access to the car easier would be beneficial”. His parents also commented that getting
their son in and out of a car “can be difficult as he is uncooperative and his legs have to be

lifted into the car. It is proving to be more of a strain as Michael gets older”.

The medical assessment of 8 February 2010 was conducted by a AMO of the Health Service

Executive. In her assessment report, the AMO recorded that Mr. Ryan was very hyperactive
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and “running and jumping in clinic room". As regards the level of mobility, she recorded

that Mr. Ryan could walk more than 50 yards “without aid”™.

Under the heading “Relevant clinical history related to disability/mobility assessment”, the
AMO recorded that Mr. Ryan needs total assistance in bathing and dressing, that he is
incontinent, has no speech and does not respond to commands. The AMO noted, under the
heading “Other information relevant to the allowance applied for”, that his parents were
seeking to have his car seat changed for a more suitable one with a sufficient restraint “to
keep him stay still” in the car. The AMO also noted under this heading that Mr. Ryan “can’t
use public transport because of his behaviour in public and he can’t travel on his own”. The
AMO had available on the form a choice of five options ranging from “Total assistance” to
“None required”. Despite the level of disability noted above, the AMO recorded her view
that Mr. Ryan was able to use public transport with “close supervision only". The option

“Close supervision only” was option number four of the five options available.

Following this assessment, the opinion expressed by the AMO was that Mr. Ryan did not
meet the medical criteria either for the MTG or for the Primary Medical Certificate. The
AMO assessment was endorsed by her Senior Area Medical Officer. On 8 March 2010 the
HSE informed Mr. Ryan that he did not qualify for the PMC as “your disability does not come
within the categories specified”. On 8 April 2010 the HSE informed him that his MTG
application had been refused as “your medical condition does not satisfy the criteria of the
Motorised Transport Grant scheme”. In both instances, he was told of his right to appeal

the refusal.

The HSE file shows that, following the means test, Mr. Ryan was found to be potentially
eligible for a MTG payment of €5,020. However, this payment was subject to his satisfying

the other conditions of the scheme.

3.2. Appeals
Mr. Ryan’s parents appealed both the MTG and PMC refusals on his behalf. The PMC appeal
was successful following his assessment in Dublin by the Disabled Drivers Medical Board of

Appeal® (DDMBA) on 29 April 2010.

! By “without aid”, the AMO was recording that the applicant could walk without the aid of a stick, walking
frame etc. Aid given by another person to the applicant to assist his mobility was excluded from consideration.

15



The MTG appeal was lodged on 5 May 2010 - shortly after the success of the PMC appeal.
The MTG appeal included a letter from Mr. Ryan’s GP, two letters from his day centre and a
copy of the Certificate from the Disabled Driver's Medical Board of Appeal. The GP certified
that Mr. Ryan "is severely mentally handicapped with features of Autism and also suffers
from Grand Mal epilepsy. He is doubly incontinent...". A staff nurse at the day centre stated
that Mr. Ryan "requires 24 hour care and will always require this." She noted that he is fully
mobile but that his mobility is "extreme and classified as hyperactive. ...he has no awareness
of safety for himself or others, this poses great risks when [he] can run (despite being held) in
the path of traffic or other environmental dangers". A separate letter from the day centre
stated that Mr. Ryan was attending the centre and noted that the “HSE W does not provide
transport and therefore his parents are required to transport [him] in and out of the Day

Centre daily”.

The copy of the PMC, provided in support of the appeal on the MTG application, stated that
Mr. Ryan is " a severely and permanently disabled person who meets one or more of the
medical criteria set out in the Disabled Drivers and Disabled Passengers (Tax Concessions)
Regulations, 1994" and described his disablement as "... wholly or almost wholly without the

use of both legs."

In fact the HSE had already been informed by the DDMBA that Mr. Ryan had been successful
in his PMC appeal. The Chairperson of the DDMBA wrote to the relevant SAMO on 29 April
2010 sending her a copy of the actual certificate as well as a copy of the DDMBA assessment
notes, made when Mr. Ryan attended for the appeal. The Chairperson’s notes included the
following: "Epileptic, 2- weekly grand-mal seizures- would injure himself. Never walks alone-
requires one with him at all times- distractible/very unsafe. Dangerous walker. Meets
criteria A." > One of the other DDMBA members included the comment: “Can not walk on
his own”. The assessment was co-signed by the three clinicians sitting on the Disabled

Driver's Medical Board of Appeal.

On 19 May 2010 (following receipt of the MTG appeal) the SAMO wrote to the DDMBA

Chairperson asking to discuss its decision in Mr. Ryan’s case. The SAMO observed that “we

> The DDMBA is a statutory independent appeal board comprising three medical doctors, at least one of whom
is a consultant, which sits for this purpose at the National Rehabilitation Hospital in Dublin.
® This is that the PMC applicant is “wholly or almost wholly without the use of both legs.”
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do assess quite a few young adults with Autism/Learning Disability for mobility allowances ...
[we] may need to review the criteria we are using. (in the past tended, on balance, only to
grant PMC where Autism/severe LD rendered the adult virtually wheel chair bound, although
they retained the use of their lower limbs).” There is a file note to show that the
Chairperson rang the SAMO on 1 June 2010 but the content of their discussion is not

recorded. The SAMO made no comment on the case when passing it to the Appeals Officer.

On 9 June the HSE Appeals Office recorded its decision not to uphold the appeal against the
refusal of the MTG on the grounds that the applicant "does not meet the medical criteria as
assessed by medical officers of the HSE." The decision letter to the applicant, confusingly, is
dated 2 June 2010. Mr. Ryan’s father complained to the Office of the Ombudsman on 7 July
2010.

17



Part 2: The HSE
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4. Some Issues from the HSE File

In the course of the Ombudsman’s Examination of the HSE file, some issues emerged:

e The HSE in Donegal referred to the MTG scheme as based on a circular dated March
2009. In fact, the most recent MTG circular to issue from the Department of Health
is from July 2008. While the March 2009 document is in significant respects the same
as the July 2008 circular, its existence means that some staff of the HSE may not be
acting on the basis of the correct circular.® The Department has, at the time of
writing this report, told the HSE that MTG circulars can be issued only by the
Department.

e The HSE told the Ombudsman that it provides transport for clients attending the day
centre attended by Mr. Ryan, that this transport was available to him, but that his
parents had opted not to use it. The Ombudsman accepted this information at the
time and informed the Ryans that, in these circumstances, she would not pursue
their complaint further.” It then transpired that the information was incorrect. The
HSE had never made any transport available to Mr. Ryan. The only transport in his
locality is SITT (Seirbhis lompair Tuaithe Teoranta), a rural transport initiative which
receives funding from the HSE, but which is not at all suitable for Mr. Ryan for
attending the day centre. In the words of one of the staff of the centre, "...because
of his high needs he would pose a huge risk on SITT transport for himself and others".
The HSE apologised for the error, which appeared to have arisen from a failure to
check the facts at local level.

e The SAMO, in an email reply to the Ombudsman’s Office, explaining how the refusal
decision was reached in the case, said: "We apply a strict interpretation of the
guidelines available to us, and in the case of the [MTG], we ally the assessment along
the medical criteria outlined in the Primary Medical Certificate. These criteria have

been accepted by the HSE as a list of conditions that describe "severe and

*The Appeals Office has said that it is aware that the 2008 Circular is the correct one and is the document used
in dealing with appeals. The provenance of the 2009 document was explained as having emanated from a
National Review Group (comprising HSE staff) set up by the Department of Health. However, this Office has
noted another MTG case where a decision of July 2012 cited the Department of Health Guidelines “as revised
in 2009”.

> The availability of transport to the day centre could be regarded as an important consideration in whether
the exceptional circumstances clause of the MTG scheme should be invoked.

19



permanent" disability, for the purposes of the 1994 regulations of Section 92 of the
1989 Finance Act". This was confusing on two counts, firstly, because the PMC is an
entirely separate scheme from the MTG with a different purpose (tax concessions)

and with narrow, prescriptive criteria and, secondly, in this particular case the

applicant had, in fact, been awarded a PMC on appeal.

20



5. The operation of MTG by the HSE in Co. Donegal
In its submission to the Ombudsman (at Appendix 2) the HSE explains that a review of the
operation of the MTG scheme in Co. Donegal was begun in 2009 and continued into

subsequent years. The circumstances prompting the review were:

* asignificant increase in the number of applications;
* the removal of the upper age limit of 65 years in 2009;

® the publication of the national document "Towards excellence in Clinical Governance
— A Framework for integrated Quality, Safety and Risk Management across HSE

Providers"; and

* necessary cost containment measures.

The HSE in Donegal obtained information (through "informal communication") which
indicated that "other regions [of the HSE] aligned their assessments much more strictly with
the medical criteria of the Primary Medical Certificate, particularly on the Eastern side of the
country"”. The submission goes on to say that, "it became apparent that Donegal had an
excessive number of applications, and awarded a disproportionate number of MTGs, when
compared to other areas of the country”. This view, according to the HSE, was supported
by statistics obtained for other areas of the country for a six month period in 2010. This led
to a review in Co. Donegal of the medical criteria for the grant. In order to help in
standardising assessments, an algorithm® was developed for use by the medical officers
when assessing "severe disability" for MTG applications. However, the Ombudsman
understands that this algorithm is in use in Co. Donegal only and is not used in the rest of

the country.

The term "severe disability”, in the context of the MTG in Co. Donegal, is now taken to mean
a severe disability which results in permanent, serious restriction of movement of lower
limbs or where walking would cause severe complications or where the person is so
disabled as to meet the PMC medical criteria. Other forms of disability (for example,

sensory disability, learning disability) are discounted as not coming within this ambit unless

® Defined as a set of prescribed computational procedures for solving a problem or achieving a result.
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the person involved also has a co-morbidity which affects mobility.” There is a more

detailed discussion of these issues later in this report.

The current HSE Assistant National Director for Disability Services, when interviewed for this
investigation, expressed the view that the medical criteria for the PMC are, in fact, used as a
guideline by Medical Officers around the country when assessing eligibility for the MTG

scheme. However, she could not confirm that every HSE area took the same approach.

It is clear from information provided in response to a Dail Question® (see table hereunder)
that there has been a very marked increase in the level of rejections of MTG applications in
Co. Donegal since 2010. Between 2007 and 2011 the success rate of applications dropped

from 75% to 25 per cent.

Year Applications Approved Applications Refused
2007 145 (75%) 47 (25%)

2008 179 (72%) 67 (28%)

2009 143 (62%) 86 (38%)

2010 192  (63%) 113 (37%)

2011 (to end October 2011) |41 (25%) 125 (75%)

Data supplied by the HSE in response to a PQ -- October 2011.

" HSE submission Appendix 2 and information supplied by SAMO at interview with Ombudsman staff
¥ pQ 31083/11. Reply from HSE direct to Caoimhghin O Caolain TD dated 25 October 2011
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The available statistics indicate that there may be social and geographical factors influencing

the large number of MTG applications in the Donegal area’:

In 2006, there were 12,214 persons with a disability living in private households
in Co. Donegal. While not all of these would have a severe disability, it is
nevertheless a relatively high number given the population of the county
(147,264 in 2006).

e Donegal is the fourth largest county in the State in terms of landmass and has
one of the highest percentages of its population (75% or 110,679) living in rural
areas compared to the State average of 39.3 per cent.

¢ The most popular mode of transport to work in Co Donegal in 2006 was by car
(approximately 67% of the working population or 37,085 people). Only 1.8% of
the working population, or 1,015 people, used public transport to get to work.

¢ There are 37,004 households located in the Aggregate Rural Areas within Co.

Donegal of which 16.4% or 6,055 households do not have a car. The

corresponding figure for the State as a whole is 11.4 per cent.

There appears to be a view within the HSE Donegal that, relative to other parts of the
country, it has too many MTG recipients. In this context, it is worth noting that, for the
three year period 2009-2011 there were, according to the HSE, 946 MTG awards made

nationally; of these 382 (40%) were from Co. Donegal.

There is no obvious basis for believing that HSE Donegal was not operating the MTG
appropriately simply because its applications numbers were higher than in other parts of
the country. Rather, the low number of applications elsewhere raises questions as to
whether a scheme with such a low uptake is reaching its target groups. This Office has not
carried out an analysis of how each HSE area has approached the administration of the

scheme. Neither has the Department, nor the HSE nationally, conducted such an analysis.

? Statistics are from the publication Planning for Inclusion in County Donegal 2009, by the Research and Social
Policy Unit, Donegal County Council. The Census 2011 figures on persons with disabilities have not yet been
published.
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6. The Decision to Refuse

The current circular setting out the eligibility conditions for the MTG is at Appendix 3. The
sole medical condition is that the applicant must be “a person with a severe disability”. The
circular does not elaborate on what constitutes a “disability” nor on what constitutes a
“severe disability”. No directions or guidance have been issued, either by the Department of
Health or by the HSE nationally, to guide decision makers on the interpretation of these
terms. An applicant who is found by the HSE not to be “a person with a severe disability”

cannot qualify for the grant.

The HSE’s medical officers accepted that Mr. Ryan has a profound learning disability, that he
suffers grand-mal epilepsy and that he cannot walk unaccompanied as he would pose a risk
to himself and others. However, they appear to have been taking the view that, in the
context of the MTG, in order to meet the test of “severe disability” the applicant must not
be physically mobile. As it was clear that Mr. Ryan was able to walk, and thus physically

mobile, he was not found eligible.

Under the algorithm developed by the HSE in Co. Donegal, a MTG applicant will meet the

medical eligibility where the answer is YES to any one of these questions:

1. “Does the applicant have a severe disability that affects their mobility sufficient that they

meet the criteria for PMC ?”

2. “Has the applicant had a CVA/brain injury/CNS condition/chronic arthropathy/RTA

causing severe disability resulting in serious restrictions of movement of the lower limbs?”

3. “Does the applicant have a cardiovascular disease to such an extent that they have severe
mobility restrictions and limitations, to include persons with post heart surgery restrictions
or persons awaiting heart surgery, persons with lung and respiratory difficulties where

walking would cause severe complications?”

Unless YES is the answer to one of these three questions, a Co. Donegal applicant will not

be found to satisfy the medical test for the Motorised Transport Grant.

When the SAMO was interviewed for the purposes of this investigation, she elaborated on

the question of whether the PMC medical criteria will always be sufficient to qualify for the
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Motorised Transport Grant. Taking the example of dwarfism, which apparently will qualify a
person for a PMC, the SAMO said that this condition by itself would not satisfy the MTG
medical test. This, according to the SAMO, is because dwarfism does not affect mobility; in
using the algorithm the emphasis is on functional mobility. The SAMO said that this was
appropriate in determining what severe disability means in the context of a scheme which

seeks to improve a person's ability to travel, through the provision of transport.

The SAMO commented that this approach (functional mobility) mirrors that underpinning
the Disabled Drivers Parking Permit™® scheme. To qualify for the permit, the practical test
applied is that an applicant must not be able to walk 50 yards except with the support of a
crutch. According to the SAMO, this test is used as an assessment tool in MTG applications.
In the case of Mr. Ryan, because he was capable of walking 50 yards without the aid of a

crutch, he was seen as ineligible for the Motorised Transport Grant.

The SAMO made it clear that in assessing Mr. Ryan for the MTG (and for the PMC), the HSE
did not take account of his intellectual disability and of how this affects his mobility. The
algorithm focuses solely on physical ability to walk. The fact that Mr. Ryan was awarded a
PMC at appeal stage may seem to amount to a YES answer to the first of the algorithm
questions. However, the HSE in Donegal pointed out that its algorithm question asks
whether the person has a “severe disability that affects their mobility sufficient that they
meet the criteria for PMC ?”, and, in this case, the HSE did not accept that YES was the
correct answer in Mr. Ryan’s case. This, in effect, appears to be a rejection of the appeal
decision of the DDMBA which found that Mr. Ryan’s mobility problems were such that they

did meet the criteria for the Primary Medical Certificate.

Y Thisisa statutory scheme. For the purposes of this scheme, a disabled person is defined as a “person with a
permanent condition or disability that severely restricts his or her ability to walk.” [S.I. No. 239/2011] Medical
officers of the HSE are involved in assessing these applications.
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6. The MTG Appeal
The HSE Appeals Office has provided information™ on how it deals with MTG appeals
generally and on the appeal decision in the Ryan case. In general, in dealing with MTG
appeals, it takes account of a number of matters, including the terms of the scheme, the
information supplied to it on the appellant’s file (which includes details of the means
assessment and of the assessment by the Medical Officers) as well as any new information

provided in the course of the appeal.

In this case, the Appeals Office did have additional evidence and information, not available
when the first decision was made, which it was required to consider. The principal change
which had occurred, since the refusal of the MTG, was that the PMC had since been granted
on appeal. The DDMBA Chairman had informed the HSE of this decision, and, in addition to
providing the HSE with a copy of its appeal notes, made it clear that the DDMBA had taken

the view that Mr. Ryan is "wholly or almost wholly without the use of both legs".

The Appeals Officer who decided this case stated that the overriding consideration, in
making the decision in the case of Mr. Ryan, was the HSE Medical Officer's opinion that he
did not meet the medical test of "severe disability". The Appeals Officer shared the view of
the SAMO that the test of “severe disability”, which is a prerequisite to MTG eligibility,
should be understood in terms of functional mobility. She took the view that the decision of
the DDMBA was not sufficient to displace the existing decision, which was based on the
opinion of the HSE’s Medical Officers. In particular, the Appeals Officer noted that the other
documents supplied with Mr. Ryan's appeal (letters from his GP and from the day care

centre) made it very clear that Mr. Ryan could walk.

The Appeals Officer explained, when she was interviewed for the purposes of this
Investigation, that, generally, she would not dispute a Medical Officer's opinion. However,
in cases where she felt the appeal merited further consideration of the medical evidence,
she would refer the case to a different Medical Officer of the HSE West for an opinion. She

did not seek the views of another Medical Officer in this case, as the decision, which she

" Interview with Ombudsman staff on 26 January 2012 and letter of 13 July 2012 from Appeals Officer to
Office of the Ombudsman.
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reviewed, had been made in accordance with the scheme guidelines, and was consistent

with decisions made in similar cases.

The Appeals Officer also said that she could not comment on the DDMBA decision to grant a
PMC, which certified the applicant to be “wholly or almost wholly without the use of both
legs”, when all the evidence confirmed him to be fully mobile. The fact that it is unsafe for
Mr. Ryan to be allowed walk on his own, and that he must always be supervised and
restrained when walking, did not (in the opinion of the Appeals Officer) compromise his

functional mobility.

The Appeals Officer said that, at the time she considered the appeal, she was aware of the
letter from the SAMO to the Chairperson of the DDMBA and did not make her decision on
the appeal until after the SAMO had spoken to the Chairperson on 1 June 2010. She, in
turn, spoke to the SAMO before making her decision. The content of neither conversation is
recorded by any of the parties involved. In any event, the Appeals Officer has stated very
clearly that, in her view, the assessment of Mr. Ryan’s medical eligibility was a matter for
the SAMO and the decision on whether or not he had a “severe disability” was one to be
taken by the SAMO and not by the Appeals Officer. Nevertheless, the Appeals Officer
contends that she adopted an independent approach in making her decision; she instances
the fact that she did not “seek to adopt the decision of a body with (sic) [which] is a separate
and distinct statutory body to the HSE”, presumably, the Disabled Drivers Medical Board of

Appeal.

In this case Mr. Ryan was not seeking the MTG with a view to retaining employment; and, if
he were to qualify, it would have to be on the basis of the “exceptional circumstances”
provisions in the scheme. Because the Appeals Officer upheld the decision that he was not
“severely disabled”, it was not necessary for her to look at whether or not the “exceptional

circumstances” provision would applylz.

21n her letter of 13 July 2012 to this Office, the Appeals Officer said: “I believe that it is also important to note
that [Mr.] Ryan does not live in very isolated circumstances. He lives with his family and he attends a Day Care
Centre a couple of times a week. | also understand that one of his parents drives him ... and that this fact would
not change even if the MTG is granted.

I was aware at the time of the issues with regard to his travelling on public transport on his own and that he
could use public transport only with the assistance of another person.”
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While it is not immediately relevant, it is nevertheless appropriate to draw attention here to
a matter which has a direct bearing on one of the provisions of the “exceptional
circumstances” clause. In order to qualify under this clause, the applicant’s disability “must
prevent [him] from using public transport and [he] must have serious transport difficulties”.
While no decision was made on this matter, relevant information was gathered in the

course of the application and appeal.

The HSE was made aware at the time of the appeal, if not earlier, that there is no public
transport available to Mr. Ryan and that, due to his medical condition, he cannot travel on
any form of public transport. The AMO who saw him recorded that Mr. Ryan was able to
use public transport but "with close supervision". The AMO said™ that she ticked this box
with the agreement of Mr. Ryan’s mother. However, this is at odds with the views of the
three DDMBA clinicians who saw him and is at odds also with the views of the staff at the
day care centre who are well acquainted with Mr. Ryan’s condition. In a letter to the HSE
dated 29 July 2011, the centre said that Mr. Ryan, “has no awareness of safety for himself or
others and because of his high needs he would pose a huge risk on SITT transport for himself
and others". It seems from this that it is highly unlikely, even if it were available, that he
could use any form of public transport safely, even with close supervision. Mr. Ryan’s father
told the Ombudsman’s Office that it was simply impossible for his son to use public
transport, even with close supervision. He said that, even in a car, he must be physically

restrained and constant verbal reassurance is necessary.

B At interview with Ombudsman staff. But the AMO’s assessment notes also record: “Can’t use public
transport bec[ause]of his behaviour in public and he can’t travel on his own”.
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7. Disabled Drivers Medical Board of Appeal
The Disabled Drivers Medical Board of Appeal (DDMBA) is an independent statutory body14
whose members are appointed by the Minister of Finance. While HSE Medical Officers
assess an applicant's eligibility for the PMC in the first instance, appeals are dealt with by
the Board. The current DDMBA chairperson is a Consultant in Rehabilitation Medicine in the
Acquired Brain Injury Service at the National Rehabilitation Hospital and there are four
ordinary members all of whom are experienced medical practitioners drawn from diverse
clinical backgrounds. The adjudicating panel at each appeal session consists of the
Chairperson and two ordinary board members who together decide appeals against the

refusal of PMC applications.

Under the algorithm in use for MTG assessments in the HSE Donegal, the first step poses the
guestion: "Does the client have a severe disability that affects their mobility sufficient that
they meet the criteria for the PMC?" If YES is the answer then, on the face of it, the
applicant will have satisfied the medical condition for the grant. For reasons already
described above, both the Medical Officers and the Appeals Officer of the HSE decided that
the award of the PMC did not mean that Mr. Ryan satisfied the medical condition for the

grant.

The Chairperson of the DDMBA has told™ this Office that the Board has had a number of
conversations about cases like Mr. Ryan’s with HSE Medical Officers. While no notes were
made of the conversation of 1 June 2010 in this case between the Chairperson and the
SAMO, the Chairperson was clear that she would have said what she always says in such
cases. She would have explained that the key question in such cases is whether the
applicant has effective use of his legs. In a case where walking can involve potential injury
to the self or to others, the DDMBA would see that person as not having effective use of his
legs. Mr. Ryan was noted at the DDMBA assessment as being an extremely unsafe walker.
The DDMBA also commented that he certainly could not use public transport even with
supervision as he needs to be restrained from injuring himself (and potentially from causing

injury to others, a point made by the day care centre at the appeal stage). From the

" http://www.revenue.ie/en/tax/vrt/leaflets/drivers-passengers-with-disabilities-tax-relief-scheme.html
> An Ombudsman staff member observed the DDMBA at its work and spoke subsequently to its Chairman. The
Ombudsman very much appreciates this assistance.
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perspective of the DDMBA, these are not unusual considerations in the case of young adults

who suffer from Autism who may also, (as in this case), suffer from epilepsy.
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Part 3: The Department of Health
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8. The Department’s View
The Department of Health was not aware of the MTG review conducted in HSE Donegal nor
of the arrangements put in place following that review. While the HSE in Co. Donegal
believed that "other regions aligned their [MTG ] assessments much more strictly with the
medical criteria of the Primary Medical Certificate ", this belief does not appear to reflect

the actual position in the other regions.

In early 2011 the then Minister for Health®® raised with her Secretary General information
she had that there had been a change in the medical eligibility criteria for the MTG and that,
in fact, the criteria applicable to the PMC were being applied to MTG applications. In
making enquiries on this with the HSE, the Department was conscious that each of the
schemes has its own medical eligibility criteria and that the PMC is based on statute while
the MTG is an administrative scheme. It is clear from material on the Department’s files
that while the PMC is based on strict medical criteria, it saw the MTG as based on more
general medical criteria. It is clear from the tenor of the enquiries it made with the HSE that
the Department did not believe it was correct to apply the PMC medical criteria to MTG

applications.

When the Department raised the matter with the HSE, the HSE response stated that "there
has been no corporate decision to change eligibility criteria and the two Schemes are
operated quite separately”. However, subsequently, the HSE told the Department that one
of the Assessment Officers in Donegal had applied incorrect criteria for the MTG "some time
ago" on foot of which two unnamed applicants were refused the grant; however, both

applicants were awarded the MTG on appeal."’

In late November 2011 Donegal Senator Brian O Domhnaill sought a Seanad adjournment
debate on: "The need for the Minister for Health to clarify why genuine and previously...
granted MTG applications are being refused (Details supplied)". In the event, the debate did
not take place due to the absence of the Senator. However, the Department had prepared
briefing material for the Minister in the event that the debate would proceed. The

information supplied to the Department by the HSE was that the four applicants concerned

18 Ms. Mary Coughlan TD, herself a representative for Donegal South-West.
7 The Appeals Officer interviewed as part of this investigation could not recall any such cases and was unaware of the
incident described.
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were, at that time, awaiting the outcome of their respective appeals. The HSE also
commented: "[p]rior to 2011 the HSE (Donegal) was in a position to approve... grants on a
discretionary basis. Due to the increasing number of applications, cost factors and the need
to ensure equity in applying the qualifying criteria it is no longer feasible to allow

discretionary grants. "

The Department of Health official who had charge of the Office for Disability and Mental
Health at that time said, when interviewed for the purposes of this Investigation, that she
understood from this that the HSE was seeking to ensure that a standardised approach to
interpretation of the circular was being adopted throughout the country. She indicated that
this could entail people who had previously received the grant being refused it under new,
more consistent approaches. She also expressed the view that the operation of the scheme
was a matter for the HSE but, if there were problems with it, the Department could have

been contacted; however, no such contact was, in fact, made.
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9. Responsibility for the MTG Scheme
Since its inception in 1968 the MTG has remained an administrative scheme without a
statutory basis. The Department of Health has said that it would be preferable to operate
the scheme on a statutory footing. However, it has said this option has not been pursued in
recent times because of a Government decision® that the Department should focus on its
core functions in delivering a health service and transfer responsibility for income support
schemes to the Department of Social Protection. While responsibility for some other
schemes™ has transferred to the Department of Social Protection, the MTG was not
transferred. The Department says that policy proposals relating to the scheme have been

formulated and are awaiting decision by the Minister for Health.

The Department stressed at interview that while the overall policy of the scheme is the
responsibility of the Department, the administration of the scheme is a matter for the
Health Service Executive. Included under “administration”, according to the Department, is
the matter of defining what is meant by the term "severe disability". The HSE appears to
agree with this approach saying that its Medical Officers are well placed to determine such
matters. On the other hand, the Department’s circulars of 2007 and 2008 give quite
detailed definitions of other terms in the area of training and work? and it does seem

anomalous that the term "severe disability" is not defined in the circular.

The failure of the Department to define the term “severe disability” for MTG purposes
contrasts with its approach in the case of the Mobility Allowance, which is another
administrative scheme operated by the HSE on the basis of a circular from the Department
of Health.?! The Mobility Allowance, according to the circular, is a payment “for severely
handicapped persons”; however, the circular then goes on to say that the “essential medical
criterion for the grant of the allowance is that the applicant is unable to walk, even with the

use of artificial limbs or other suitable aids, or is in such a condition of health that the

'® Government Decision $22485H June 2003. A further Decision [S14010 D] made in September 2007 directed
that the MTG scheme be retained by the Department of Health with the intention of examining its future in
the context of mainstream transport policy.

Y For example, Supplementary Welfare Allowance and Domiciliary Care Allowance are now the responsibility
of the Department of Social Protection.

? The terms defined are: Rehabilitative Training, Sheltered Work, Sheltered Employment and Supported
Employment.

! The Ombudsman published an investigation report, Too Old to be Equal? dealing with Mobility Allowance in
April 2010; see http://www.ombudsman.gov.ie/en/Reports/InvestigationReports/April2011-TooOldtobeEqual/
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exertion required to walk would be dangerous. ... The inability to walk must be likely to

persist for at least one year...”.

9.1. Circuit Court Case
A Circuit Court decision from 2010 also sheds light on the issue of overall responsibility for

the MTG scheme.

In 2010 the Circuit Court dealt with an appeal by the HSE against a decision of the Equality
Tribunal in a case?® involving the Mobility Allowance. In 2009 an Equality Officer had
decided in favour of a claimant who had been refused the Mobility Allowance by the Health
Service Executive. The claim, in brief, was that the HSE took too narrow a view of what
constituted a disability for the purposes of the scheme. The Equality Officer found that the
HSE had given no consideration to the fact that factors other than physical disabilities may
be relevant in assessing mobility. In the particular case, the claimant had serious mental
health problems and the Equality Officer found that the HSE’s failure to have regard to this
fact, for the purposes of determining eligibility for the Mobility Allowance, meant that it did
not “allow for assessment that is compatible with the broad definition of disability as set out
in the Equal Status Acts.” The HSE did not dispute the substance of this finding; rather, its
Circuit Court appeal was on the basis that the Equality Tribunal process should have been
directed, not against itself, but against the Department. The appeal was successful with the
Court finding that the Equality Tribunal process should have been directed against the

Department rather than against the Health Service Executive.

This Circuit Court case revolved around issues of interpretation of a crucial term in the
Mobility Allowance scheme. Despite being the body which administers the scheme, the HSE
was found by the Court not to be legally responsible for the matter. The significance of this
Circuit Court judgment, in the present context, is that it assigns clear responsibility for the
Mobility Allowance scheme to the Department. Given that the MTG scheme is so similar to
the Mobility Allowance scheme, it is reasonable to assume that it is the Department also

which has responsibility for the MTG scheme.

*? Health Service Executive v Gary Quigley, (unreported Circuit Court 26 April 2010)
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In its response to the draft of this report, the Department noted the Ombudsman’s finding

and made no comments on the content.
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Part 4: The Ombudsman’s Analysis
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10.Interpreting “severe disability”
The Equality Tribunal decision?® referred to above is of particular relevance to the question
of interpreting the term “severe disability” as used in the MTG scheme. The Equality Officer
found that the terms of the Mobility Allowance scheme are defective in that they reflect a
very narrow view of what constitutes mobility. The claimant in the case suffered from
schizophrenia, agoraphobia and depression and could not use public transport. The HSE
took the view that he did not meet the requirement of being “unable to walk” and thus

rejected his claim. In her decision, the Equality Officer observed:

"... I note that there is an obvious failure to assess the intellectual and/or
psychological capacity of the applicant in relation to their mobility. | find that the
current clinical assessment does not, in its current format, allow for assessment that
is compatible with the broad definition of disability as set out in the Equal Status
Acts. The concept of mobility in the [Mobility Allowance] circular is construed in
such a narrow manner that it fails to recognise that in severe cases a person's
intellectual and/or psychological health may restrict their mobility as effectively
as some physical disabilities do. | find that this is a clear omission and it is obvious
that the mobility allowance has not been updated to comply with the requirements

set out in the Equal Status Acts (enacted in October 2000). ...

Based on the foregoing, | strongly recommend that the Health Service Executive (in
partnership with the Department of Health and Children if necessary) examine the
various allowance schemes governing people with disabilities to ensure that they
and the associated assessment processes comply with the requirements of the Equal

Status Acts." [Our emphasis}24

These findings, whose substance has not been challenged by the HSE or by the Department,
apply equally to the operation of the MTG scheme. It is clear that, in assessing Mr. Ryan for
the purposes of the MTG scheme, the HSE Medical Officers failed to take account of the

impact on his mobility of his intellectual disabilities; instead, they focused on the narrow

> DEC-$2009-012; decision published at http://www.equalitytribunal.ie/Database-of-Decisions/2009/Equal-
Status-Decisions/DEC-S2009-012-Full-Case-Report.html

** The same Equality Officer made virtually identical findings in another mobility allowance case where the
claimant had Downs Syndrome [DEC-S2009-011]
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approach of “functional mobility” and whether or not he was physically capable of walking.
In taking this approach, which was upheld by the Appeals Officer, the HSE personnel were
out of line with the practice of the DDMBA and continuing with an approach of which the

Equality Tribunal had been very critical more than one year earlier.
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11.The HSE’s Approach to the MTG scheme
It is striking that the HSE in Donegal appears to have developed its own approach to the
administration of the MTG with little or no reference to the HSE nationally. Given that one
of the aims in establishing the HSE, more than seven years ago, was to promote consistency
of approach and of standards, it is surprising that such apparent unilateral action should

happen25.

The HSE has told this Office that the HSE in Donegal developed guidelines for use by the
Medical Officers there and that these guidelines were to ensure a standardised approach in
the absence of national standardisation. However, these guidelines are not in use in other
HSE areas. Donegal uses its own forms, designed to obtain particular information from the
applicants, which are not used elsewhere. The March 2009 "Department of Health" Circular
supplied to this Office by the HSE in Donegal, and supplied also with the HSE submission to
the Ombudsman on this investigation, was not in fact issued by the Department of Health

and is not used in other HSE areas.

The HSE in Donegal did quite a lot of work in reviewing the scheme and developing new
work practices. In principle, this may be laudable. But it has not resulted in a standardised
approach to the assessment of “severe disability” throughout the country. While the HSE
Donegal says it believed it was aligning itself with the practise elsewhere, no evidence was
produced to support this. It seems not to be the case that all other areas of the HSE are
allying the medical assessment for the MTG with the medical criteria for the Primary

Medical Certificate.

In fact a senior official of the HSE informed the Department in early 2011, following the
guery raised by the then Minister for Health, that "... there has been no corporate decision
to change eligibility criteria and the two Schemes [PMC and MTG] are operated quite
separately". In addition, this Office has seen cases from other areas of the HSE which
suggest that a person with a learning disability, but who can walk, may satisfy the MTG
medical criteria. The current Director of the Disability Services Office of the HSE (who had

not been supplied with a copy of the HSE submission to this Office when it issued)

2 “pt the HSE, our task is to build a health and social care system that is sustainable and capable of delivering
nationally consistent high quality services”
http//www.hse.ie/eng/services/publication/corporate/intro_to_hse.pdf
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acknowledged that the approach around the country to the interpretation of "severe
disability" may not be consistent. In fact, there is no evidence that the HSE at national level
has sought to achieve clarity and consistency in the operation of the MTG scheme across the
country. Clearly, it is highly desirable that the HSE (in conjunction with the Department)
would conduct such an exercise to ensure that services are delivered equitably and that

people in similar situations, regardless of address, are treated similarly.

Even if it were the case that the medical criteria for the PMC are being used widely as a
method of assessing medical eligibility for the MTG scheme, this approach is questionable.
The MTG and PMC schemes were developed with different aims. The same applies to the
approach whereby the criteria to qualify under the Disabled Drivers Parking Permit (DDPP)
scheme are applied to MTG applicants. There may be an administrative convenience
involved in applying the criteria for one scheme (such as the PMC or the DDPP) to another
scheme; however, the fact remains that these schemes are separate schemes with different
objectives and different bases.?® It can hardly be good administrative practice to use the
criteria of one scheme as a proxy for another, quite separate, scheme except where such an

approach is provided for explicitly.

The statutory criteria for the PMC and for the DDPP are specific and relatively narrow.
Nevertheless, in the case of the PMC it is clear that that the appeals authority (DDMBA)
seeks to apply these criteria in a pragmatic way. The MTG scheme, on the other hand, is
intended to assist severely disabled people retain employment?’ and in addition, assist
severely disabled people who would otherwise suffer social isolation. The application, in
the case of the MTG in Co. Donegal, of an extremely restrictive interpretation of the term
"severe disability" has the consequence that the entire scheme (including the “exceptional
circumstances” element) is being curtailed. In so far as one can discern a clear intent on the
part of the Department of Health, which has overall responsibility for the MTG scheme, it
does not envisage that a narrow and restrictive approach should be applied in interpreting

the term “severe disability” .

*® The PMC and the DDPP are both statutory schemes whereas the MTG is an administrative scheme.
7 In the original scheme, the objective was to assist severely disabled individuals obtain employment.

41



It is clear that the current approach by the HSE in Co. Donegal to interpreting the term
“severe disability”, in the context of the MTG scheme, is unacceptably restrictive. It fliesin
the face of the very explicit 2009 finding of the Equality Officer, cited earlier in this report,
who was very critical of the “failure to assess the intellectual and/or psychological capacity
of the applicant in relation to their mobility” and who recommended to the HSE and to the
Department that they should “examine the various allowance schemes governing people
with disabilities to ensure that they and the associated assessment processes comply with

the requirements of the Equal Status Acts”.

In the particular case of the Ryans, whose complaint has led to this present investigation
and report, it is clear that the MTG application was rejected following a medical assessment
based on criteria which were unduly restrictive and not representative of the general
approach across the HSE nationally. It is reasonable to ask whether there may have been
other cases in Co. Donegal in recent years where MTG applications were rejected based on
the same unacceptable criteria. The Ombudsman has in fact received a disproportionate
number of other MTG complaints from Co. Donegal in recent times*® which include people
who had received the grant before and who, despite no improvement in their disability, are
now deemed not to have a “severe disability”. It will be necessary, following this

investigation, to pursue these complaints further with the Health Service Executive.

One of the reasons cited for the work done by the HSE in Donegal in reviewing the
interpretation of “severe disability” was “a significant increase in the number of
applications”. This is not a sound reason for the reinterpretation of a qualifying condition
and by so doing, effectively curtailing the scheme in a particular area. If the allocation of
funds is a difficulty (although this has not been made explicit by the HSE) a fairer approach
would be to develop a system of prioritisation with qualified applicants being placed on a
waiting list for payment. This is what the HSE does in the case of the Nursing Home Support

Scheme when funding for recently approved applicants is not available.

%% At the time of writing this report, 47 complaints about the MTG scheme had been received by the
Ombudsman since January 2010, 33 of which were from Donegal.
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12.The HSE Appeals Process
The MTG appeals process is not a statutory process; it is referred to in quite cursory terms in
the Department’s governing circular. Nevertheless, in providing that there should be an
appeals process, it seems reasonable to suppose that the Department intends that process
to operate along the same lines as a properly constituted appeals system?’. As with any
proper appeals system, one would reasonably expect that it would be based on
independence, authority and fair procedure. Following this model, the Appeals Office
should make a fresh decision based on all of the information and evidence available at the

time of the appeal decision.*

The position of the HSE Appeals Officer who decided the appeal in this case is that she
“cannot interfere with a clinician’s medical opiniongl.” She said that she would, from time to
time, raise queries with the clinician or ask another medical officer for a second opinion. In
this particular case, however, she accepted the SAMO’s opinion that Mr. Ryan has not got a
“severe disability” in the sense in which that term has been interpreted in the HSE Donegal.
The Appeals Officer did not seek to clarify with the DDMBA why it had made the decision to
certify Mr Ryan as “wholly or almost wholly without the use of both legs” although she was

of the opinion that this statement did not accord with the facts as documented by the HSE

and others.

In the case of Mr. Ryan, the Appeals Officer had available to her additional information
bearing on Mr. Ryan’s disability which had not been available to the Medical Officers when
they made their initial assessment. This consisted of the PMC appeal decision and the notes
of the DDMBA, two letters from the day centre attended by Mr. Ryan and a letter from Mr.
Ryan’s General Practitioner. It appears this additional information did not cause her to
guestion the opinion of the Medical Officers; rather, she saw this information as confirming
their opinion that Mr. Ryan is mobile. Thus, she did not feel the need to seek the opinion of

another Medical Officer from within the HSE West and, in the course of dealing with the

* For example, the Social Welfare Appeals Office operates an independent appeals service and its method of
operation is well known to those working in the welfare services.

*|In what seems to be a departure from appeal procedures to date, in an appeals process not including the AO
in this present case , a decision was made in July 2012 in another MTG case in which the consideration of the
appeal was described by the decision-maker as a “de novo appeal process”; MTG was awarded in this instance.
3 Appeals Officer’s letter to this Office 13 July 2012
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appeal, it appears the Appeals Officer did not engage with any other party, whether within

the HSE or otherwise.

It has to be of concern that the Appeals Officer felt it was not open to her to reject the
opinion of the HSE Medical Officers. It is a feature of appeal systems involving medical
criteria that, very frequently, there will be contradictory medical opinions put before the
Appeals Officer. In such circumstances, the Appeals Officer has to weigh the merits of the
respective medical opinions and, in effect, choose between them. The Appeals Officer is
entitled to obtain further professional opinion where necessary but it is she who must
decide the appeal. The Appeals Officer must exercise both independence and authority in
making a decision, and must be free to choose one opinion over another, following a proper

evaluation of the evidence®?.

It is very relevant also that the Appeals Officer appears to share the view of the HSE Donegal
that the term “severe disability”, in the context of the MTG, refers to a disability involving a
severe and permanent restriction of movement in the lower limbs, or where walking would
cause severe complications or where the person is so disabled as to meet the PMC criteria.
In this view, there is no scope for having regard to the consequences for mobility of
psychological or intellectual disabilities. One might reasonably expect an independent
Appeals Officer to challenge the appropriateness of this restrictive approach and particularly
so in the light of the decision of the DDMBA which, quite evidently, took account of the
consequences for mobility of psychological or intellectual disabilities. The DDMBA decision,

made by three experienced clinicians, should have informed the Appeals Officer’s decision.

The approach of the Appeals Officer would seem to be more akin to that of a reviewer
rather that of someone who is deciding the case afresh on the basis of all of the information
and evidence then available. Allin all, on the evidence of this particular case, it would

appear that the MTG appeals function in the HSE Donegal is not operating satisfactorily.

*Zn correspondence with this Office, the AO said that she does operate independently and with authority and
abides by the appropriate rules. She believes that the decision she made in this case was arrived at
independently, having taken account of relevant information and was a reasonable decision made in
accordance with her understanding of the Department’s guidelines.
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13.The Department of Health’s Approach to the MTG Scheme
Overall responsibility for the MTG scheme rests with the Department of Health. It is difficult
to avoid the conclusion that the Department did not give adequate attention to the
operation of the scheme over the years. In this respect, the Department’s performance
appears similar to that in the case of the Mobility Allowance which was the subject of an

earlier Ombudsman investigation.33

There are some significant indications of a lack of proper engagement by the Department

with this scheme.

e The Department acknowledged® that it would have been preferable to seek a
statutory basis for the scheme but that the proposed transfer of Departmental
responsibility for it was a primary focus in recent years. Nevertheless, since
September 2007 it has been clear that responsibility for the scheme would be
remaining with the Department of Health. The scheme has continued to operate on
an administrative basis for 44 years. While it is possible to operate a scheme fairly
and efficiently without statutory authority, it is not a sound practise to continue to
do so for such a long period of time. The rights conferred by a statutory scheme are
clearer and have a firmer basis in law that those conferred by an administrative
scheme. Had the scheme been placed on a statutory footing, for example, at the
time the HSE was established, it would have made inconsistencies in administering it
less likely. The Department has failed to ensure that the MTG scheme is
administered fairly and consistently across the country.

e The Department’s circulars governing the scheme, including the current circular, lack
clarity of objective as well as clarity in the use of specific terms such as “severe
disability” and “exceptional circumstances”. While the Department’s files show that
there were a number of working groups which reviewed the scheme, particularly in
the last ten years, none of them appears to have addressed the interpretation of

“severe disability”. The changes brought about by these groups were few. While it

**Too 0OId to Be Equal (April 2011)
http://www.ombudsman.gov.ie/en/Reports/InvestigationReports/April2011-TooOldtobeEqual/
34 . . .

At interview with Ombudsman staff
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is reasonable to delegate the operation of the scheme to the HSE, the HSE has not
been given sufficient direction as to its operation.

e The Department has failed to monitor the operation of the scheme in any sustained
way. An examination of its files shows that the Department’s interventions have
generally been reactive rather than proactive. For example, the fact that 40% of all
MTG awards for the period 2009 — 2011 are from one county (Donegal) should have
attracted the attention of the Department. But it appears this was not the case.

* The Department has not acted on the strong recommendation® of the Equality
Tribunal in February 2009 that it should examine “the various allowance schemes
governing people with disabilities to ensure that they and the associated assessment
processes comply with the requirements of the Equal Status Acts”; instead, it has
allowed the continuation in operation of an approach based on a narrow
understanding of “severe disability” which, in the words of the Equality Tribunal, is
not “compatible with the broad definition of disability as set out in the Equal Status

Acts”.

The Department has several times said®® that it is currently reviewing the policy and
operation of various disability payments. In her investigation of a Mobility Allowance

complaint (see note 32 above), the Ombudsman commented as follows:

“The fact remains that, despite all the talk of reviews over several years, there has not
to date been a comprehensive review of the Mobility Allowance and of related
schemes intended to benefit people with disabilities. More particularly, and despite the
specific promises, there has not been a review to ensure that existing schemes
(including Mobility Allowance) comply with the Equal Status Act. An intention to
undertake a review at some future date is not a justification for continuing with a
practice which is already known to be illegal.”

This comment applies with almost equal strength to the Department’s approach to the MTG

scheme.

** DEC-52009-012; decision published at http://www.equalitytribunal.ie/Database-of-Decisions/2009/Equal-
Status-Decisions/DEC-S2009-012-Full-Case-Report.html

*on 21 April 2011, for example, the Secretary General of the Department assured the Ombudsman that the
Department intended to implement its review of the Mobility Allowance scheme “within six months as
recommended” by the Ombudsman. This recommendation has not yet (September 2012) been honoured.
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The Department has pointed out that the MTG scheme is a tiny part of the overall Health
budget; while this is very true, this is not a sound reason for neglecting the scheme. In fact,
much work has been done on the key issue of what is meant by the term “severe disability”.
Two relevant and significant reports were the Indecon Report on the Cost of Disability *” in
February 2004 and the Interdepartmental Review of the Disabled Drivers' Scheme of 20023,
Of particular interest, in the context of this present investigation, is the DDMBA
commissioned research into alternative approaches to the assessment of mobility using
grading or scoring systems to ensure equality of treatment for applicants to schemes for the
disabled. This research, which is outlined in the Interdepartmental Review of 2002, would

be useful to any review of policy in this area.

Based on the material set out above, arising in the context of an investigation of one
particular complaint, it is clear that there is certainly a need to review the MTG scheme and

decide both its aims and how it might best meet the needs of its target group.

* Indecon Report on Cost of Disability available at www.nda.ie/cntmgmtnew.nsf/O

*® Disabled Drivers and Disabled Passengers (Tax Concessions) Scheme — Interdepartmental Review Group,
Report to Minister for Finance September 2002 available at
www.finance.gov.ie/documents/publications/other/taxconrevgrpl.pdf
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Part 5: Findings and Recommendations
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14. Findings

15. Arising from this investigation the Ombudsman makes the following

findings:3?

1. That the development by the HSE Donegal of an approach for deciding medical eligibility
for the Motorised Transport Grant scheme had the effect of restricting eligibility under the
scheme. In addition, as the approach was developed for its own area only, for the purposes
of implementing a national scheme, this action amounts to an undesirable administrative

practice as well as being contrary to fair or sound administration.

2. That Michael Ryan was affected adversely by the refusal of his application for a
Motorised Transport Grant and that this refusal reflects an approach to the term "severe
disability" which is improperly discriminatory, imposed without proper authority and is

otherwise contrary to fair or sound administration.

3. That the HSE Appeals Office did not exercise appropriate independence or authority in
carrying out its functions in the course of Mr. Ryan's appeal. Furthermore, in deciding the
appeal, it did not have proper regard to relevant legislation (the Equal Status Acts) or to the
import of the documentary evidence provided to the HSE by the Disabled Drivers Medical
Board of Appeal and by other parties. Consequently, the decision on the appeal in this case
was taken on irrelevant grounds, was based on incomplete information and was contrary to

fair or sound administration.

4. That the Department of Health failed in its responsibility to oversee the implementation
by the HSE of the Motorised Transport Grant scheme and failed also to provide the HSE with
adequate and clear guidance in relation to the scheme and that these failures were contrary

to fair or sound administration.

** These findings reflect the language of section 4(2)(b) of the Ombudsman Act 1980 which identifies seven
categories of maladministration. These apply where an action was or may have been (1) taken without proper
authority, (2) taken on irrelevant grounds, (3) the result of negligence or carelessness, (4) based on erroneous
or incomplete information, (5) improperly discriminatory, (6) based on an undesirable administrative practice,
or (7) otherwise contrary to fair or sound administration.
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16.Recommendations

Based on the findings set out above, the Ombudsman makes the following

recommendations:

* That the HSE undertake an immediate review of Michael Ryan's Motorised Transport
Grant application in the light of the findings of this investigation and in the light, in
particular, of the 2009 comments and recommendations of the Equality Officer on the
need to have regard to the broad definition of disability set out in the Equal Status Acts;
the Ombudsman further recommends that this review be conducted by HSE staff (both
medical and administrative) not previously involved in the Ryan case and that the review

be finalised within six weeks of the date of this report.

* That the HSE review all Motorised Transport Grant applications which were refused by
the HSE West on the basis of the revised approach taken by the Donegal Medical
Officers since 2009 ; that this review be undertaken in the light of the findings of this
investigation and in the light, in particular, of the 2009 comments and recommendations
of the Equality Officer on the need to have regard to the broad definition of disability in
the Equal Status Acts; the Ombudsman further recommends that these reviews be
completed within six months of the date of this report and that a report on the outcome

of the reviews be sent to the Ombudsman.

» That the HSE undertake a review of its appeal arrangements under the Motorised

Transport Grant scheme in the light of the findings of this investigation, with a view to
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ensuring all Appeals Officers have the freedom to exercise authority and independence
in carrying out their functions and that the outcome of this review be given effect within

six months of the date of this report.

* That the Department of Health revise the terms of the Motorised Transport Grant
circular governing the scheme, to provide explicitly that the term "severe disability" is to
be understood in the light of the findings of this investigation and in the light, in
particular, of the 2009 comments and recommendations of the Equality Officer on the
need to have regard to the broad definition of disability set out in the Equal Status Acts;
the Ombudsman further recommends that the revised Motorised Transport Grant

circular be issued to the HSE within six weeks of the date of this report.

EMILY O'REILLY
OMBUDSMAN
September 2012
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Appendix 1: Statement of complaint

Noel Ryan

Co. Donegal

on behalf of his son, Michael Ryan

Mr Ryan has complained to the Ombudsman about the decision of the Health Service
Executive (HSE) to refuse the application made in February 2010 on behalf of his son for a
Motorised Transport Grant (MTG). Mr Ryan believes that his son meets the eligibility
requirements for the grant as he is severely disabled and his circumstances are such that the
MTG should be granted relying on the exceptional circumstances clause in the scheme. He

contends that the decision to refuse the grant is unfair and has adversely affected his son.



Appendix 2: Responses of the Department of Health and the HSE to the
Ombudsman’s notification of investigation

Department of Health Response:

Yiour Reference: HOATO/ 1954
Dear M Busler,

Your betier of 6 December sddretsed to the Secretary General of the Department,
regurding . . and the decision of the
Health Service Execulive (HSE) to refuse p moinrised tarspart grand 60 his son

. has been forwanded to me for reply.

The Deparimen ks arranglng for cur policy and informstion files in relation (o the
modorised transport grand b be semt b0 you [ the near fabare,

The Department’s initial peaition is Tl a dacigion in relation 1o individual
applications for allowancesgrants is entirely & manier for the HSE through ibeir
weressment and appeals procedures,

The primary parpose of the fototised trnspon grant is to assist people with a
diashility in retaining employment. The cligibility criteria are directed specifically =
its target group, namely those in employment who, without the grant, would be unabie
o petain suid employmend
mwummmmmﬂuMde. However, the
Depariment is in the process of reviewing the policy underpinning the grant. It is not
envisaged thel amy changes will be made 1o Mmhmmuymmmm
af the review, [ the meantime, the Health Services Executive will continue o operute
{he motarised transport grant in accondanes with the current circalar.

H yoru have any querics plense Gontect Harry Harris &1 6354073 or Marganct Dormey &t

6353023,

Yours sincerely

Mmhmﬂiwﬂwm“ B s
iy vl Wit | Epariwsand of Hedl® .
pe=TTr R g



Feidhmesnnachi na Setiifcs Skifnte
Health Service Executive

Investigation by the Office of the Ombudsman into the refusal of an application for Motorised Transport Grant
by HSE, Donegal:

Applicant — , Co. Donegal via his parents
Our reference : OMB 392. Ombudsman’s ref: HC4/10/1994
, Ms , applied for Primary Medical Certificate on behalf on

19" January 2010 and a Motorised Transport Grant application was received on 22™ February 2010.

was assessed by Dr. Ghoniem, Area Medical Officer, for both grants on g™ February 2010. At that time
he did not meet medical criteria for either Primary Medical Certificate or Motorised Transport Grant. During
that assessment, he was mobile without aid with no limitation of movement of his lower limbs, although he
needs close supervision and would require close supervision when using public transport because of his Autism
and Learning disability. He is described as very active and “running around the room” when assessed in clinic.
The medical file was forwarded to the Senior Medical Officer, Dr Mc Bride.

A letter was sent to on g™ March, 2010, advising that he did not meet the medical criteria
for Primary Medical Certificate and following assessment of both medical and financial files, the Community
Care Administrator wrote to on 8" April 2010 advising that his medical condition did not satisfy
the criteria for Motorised Transport Grant.



An appeal for the Primary Medical Certificate was lodged to Dr. Morgan in the Appeals Board in Dublin on 23"
March. He was assessed by Dr. Morgan and Team on 29" April 2010 and the decision to decline PMC was
overturned and he was granted it on condition (a), namely; “The applicant is wholly or almost wholly without
the use of both legs.” This clearly at odds with the findings of the HSE’s medical officer who assessed

for PMC and MTG application on the 8" February, 2010.

Correspondence re decision of Medical Board of Appeal was received in Donegal HSE West on 24/3/2011. Dr
Mc Bride discussed this with line manager, Dr Mason, Principal Medical Officer who advised that as it was not
standard practise, in the past, to award the PMC to mobile clients with Intellectual Disability and that we
should write to Dr Morgan as we would welcome opportunity to discuss this further. Correspondence was
sent to Dr Morgan in May 2011. Dr. Morgan contacted Dr. Mc Bride by phone, 1/6/2011, who advised that on
the day he was assessed by Board of appeal he met the criteria. Medical Board of Appeal notes state “2-
weekly grand mal seizures- would injure himself, never walks alone .....unsafe, dangerous walker, meets

"

category “a”.

parents had also appealed the decision to refuse the Motorised Transport Grant and files were sent
to Ms. Eithne O’Sullivan, Regional Appeals Officer, on 19" May 2010. On review of the file, the decision to
refuse Motorised Transport was upheld by the Regional Appeals Officer and this was communicated to
on 2" June 2010.

At the time of assessment in February, 2010, was fully mobile with no restriction of his lower
limbs and although he suffers from Learning Disability, Autism and hyperactivity and requires close
supervision. At the time of assessment he was deemed not to meet the criteria for either the Primary Medical
Certificate or Motorised Transport Grant as outlined above.

Medical Assessment.

The Ombudsman has stated, in correspondence “The Ombudsman considers that the information the HSE has
provided to the Office confirms that does suffer from a severe disability (Profound Intellectual
disability, Autism and Epilepsy)”.

At the time of his assessment the clinical judgement was that he did not meet the medical criteria for either
Primary Medical Certificate or Motorised Transport Grant for the following reasons:

When was assessed in March, 2010, his mobility level at the time of assessment was that he was
mobile, he could walk unaided and that although he obviously would require supervision on transport, as all
clients with moderate to severe learning disability would do. Due to current standardised interpretation of the
medical criteria for Motorised Transport Grant it was deemed he did not meet the criteria to be described as



“severely disabled” with respect to the Motorised Transport Grant. This grant relates to the transportation of
clients who can be described as “severely disabled”.

Clinicians are required to offer medical opinion in clinical assessment as to whether a client’s condition can be
described as a “severe disability”. The grant(s) being assessed are grants and allowances which relate to
mobility and transportation of a severely disabled individual. Clinicians assess what effect a disability has on a
client’s clinical condition and the how a client’s mobility is impaired as a result of this disability. Clinicians also
endeavour to assess whether a client’s disability can be classified as “severe”, taking into account how severely
impaired their mobility is, as a result of their disability.

The HSE, Donegal, Medical Officers apply a standardised interpretation of the guidelines available and, in the
case of the Motorised Transport Grant, they ally the assessment along the medical criteria outlined in the
Primary Medical Certificate. These criteria have been accepted by the HSE as a list of conditions that describe
“severe and permanent” disability, for the purposes of the 1994 regulations of Section 92 of the 1989 Finance
Act.

The HSE, Donegal, continually monitors and audits processes and methods of assessment, in order to deliver a
standardised, reliable and equitable service.

If a client cannot be described as “severely disabled” with regards to the medical criteria for the Motorised
Transport Grant, the “exceptional circumstance” clause could not be considered.

Criteria and Guidelines for Assessment of Motorised Transport Grant Applications

In the past, in HSE West, Donegal, the decisions regarding MTG grants were often weighted, taking into
account the degree to which the conditions of the “exceptional circumstance” clause appeared to be present.
MTG had occasionally been approved on a discretionary basis, and, indeed, the interdepartmental report to
the minister of Finance in 2002(1), a comprehensive review of the Disabled Drivers Tax Concessions grant,
which also addressed the MTG grant, states;

“It is clear that the Motorised Transport Grant was targeted at facilitating the entry of persons with disabilities
into the workforce. However ...  furthermore the scheme is confined to those whose disability impedes the use
of public transport. It is not automatically available to those who do not have access to public transport per se.
From this it could be concluded that the purpose of the scheme is to address a lack of mobility arising from a
person’s disability, as opposed to the lack of available transport.



The criteria for MTG appear to have been deliberately stated in broad terms. While the reason for this has not
been recorded it seems reasonable to assume that this was to allow the Senior Medical officers in the health
boards some discretion in determining the merits of individual applications.”

In 2009, due to removal of the upper age limit, given that people over 65 have a level of disability due often to
a combination of chronic illnesses rather than a primary disability and, in the absence of medically explicit
national guidelines for the term “severe disability” in the MTG document (unlike those available for other
grants within the scheme, i.e. Mobility Allowance and the Primary Medical Certificate), the team had to
consider how to equitably apply the criteria of “severely disabled”.

In 2009, joint meetings, involving key stakeholders, were convened by the Principal Medical Officer(PMO) at
the time, to address specifically the medical eligibility for MTG and the decision making process around same,
in order to deliver a standardised, auditable, equitable service across County Donegal. Members of this review
group included the PCCC Administrator, Physical and Sensory Disability Services Manager, a Disability
Advocate and two Senior Medical Officers involved in disability assessment .

The circumstances that precipitated this work were
a) significant increase in number of applications
b) the removal of the upper age limit of age 65 from the MTG grant

c) the publication of the national “Framework” document “Towards Excellence in Clinical Governance(2009)”,
through which the concept of “clinical governance” is operationalised.

d) Necessary cost containment measures.

The above meetings and subsequent documentation and guidelines agreed by all key stakeholders addressed
the following elements from the “Framework” document;(2)

e Clear accountability arrangements

e  Policies, Procedures and Guidelines
e Monitoring and review of systems

The summary of these meetings was prepared by the PMO in a document; Motorised Transport Grant Review

Decision Meeting for Medical Eligibility November 2009, and discussed at a subsequent meeting between

PMO, General Manager and PCCC Administrator to discuss agreed consensus between key stakeholders
involved in MTG assessment. Please see excerpt below;

“This group considered the historical profile of clients who had received the MTG and the criteria for Primary
Medical Certificate, The Irish Wheelchair Association Guidelines on Assessing Disability and other disability
assessment tools. The group developed the following as an algorithm to facilitate AMOs and SMOs to decide
when the applicant had “a severe disability” in the context of the MTG regulations.



NB:- The MTG is a mobility grant and relates to functional disability in this context. These guidelines do not
classify people as “ disabled” or “not disabled” for any other purpose”.

In addition to the above factors, in 2010 we obtained the statistics for the number of MTG applications for
other areas of the country during a six month period in 2010. Also, informal communication between PMO
Donegal, and other PMOs in the country alerted us to the fact that some other regions aligned their
assessments much more strictly with the medical criteria of the Primary medical Certificate, particularly on the
Eastern side of the country. From the statistics we received and, looking back at national figures for awarding
the MTG, it became apparent that Donegal had an excessive number of applications, and awarded a
disproportionate number of MTGs, when compared to other areas of the country. Interpretation of these
figures further endorsed the standardisation of our decision making processes to align Donegal, in the absence
of any defined national guidelines, with apparent national decision making processes. Hence, clients who may
have been awarded the MTG in the past, due to the current, standardised, interpretation of the guidelines,
both on the medical criteria and on the criteria for the “exceptional circumstance” clause, may now be
declined

This work continued through into 2010 and in 2011 as the HSE(Donegal), in the interest of good clinical
governance and delivering an equitable service in line with what appeared to be happening nationally. An
audit of a number of cases (2009) was conducted to ensure that the Algorithm and Assessment form
developed to ensure standardisation of assessments was applicable and would not discriminate between one
client and another. In other words, all those involved in the review group wanted to ensure that, irrespective
of diagnosis, all clients with a similar level of functional disability, i.e. “severe”, would meet the medical criteria
for the MTG, when assessors employed the algorithm and assessment form.

During this process (2009-2010) standardised tools such as the “Hauser ambulatory Index” were looked at, as
were the conditions under which a client is awarded a Disabled Parking Permit by the IWA — noting that this is
for clients who are described as “disabled”, where the MTG applies to clients who are “severely disabled”. The
latter document states “when assessing any applicant with any of the above conditions/disabilities, ... if an
assistive device e.g. crutch, stick etc significantly restores the applicant’s ability to walk to the extent that the
person can walk without severe limitations to a distance that is greater than 50 metres, the applicant will not
qualify for the Disabled Parking permit”.

The Medical Research Council, UK, provides “Clinical grading scale employed for functional assessments”
looking at how a client can be assessed as mildly, moderately or severely disabled with respect to functional
impairment.

Registration criteria for eligibility for the National Physical & Sensory Disability Database were also reviewed,
in particular, relating to sensory disability (blindness and deafness etc). In particular, for a client to be eligible
for inclusion on the Database they must fulfil the criteria of requiring “specialised health and personal support
services”. The general consensus from the review group that fully mobile, sensory disabled clients would not
usually be functionally disabled from a mobility aspect and thus not meet the criteria for the MTG, unless co-
morbidity was present that affected their mobility. Between 2010 and 2011, the Algorithm and Assessment



form have been reviewed and minor alterations made to further standardise our clinical assessment of a client
to continue to reflect the level of functional disability

Given that was not considered to be ‘severely disabled’ within the meaning of the Motorised
Transport Grant scheme, he could not be considered under the terms of the ‘exceptional circumstances’
criteria which concern such issues as social or geographical isolation, availability of suitable public or private
transport.

(1)“ Disabled Drivers and Disabled passengers( Tax concessions)scheme- Interdepartmental review Group -report to Minister for Finance
2002, available on line full text

(2) “Towards excellence in Clinical governance- “ A Framework for integrated Quality, Safety and Risk Management across HSE Providers” .
Version 1, January 2009, available on line full text.






Appendix 3: Department of Health Circulars on Motorised Transport
Scheme 1968-2008

Department of Health Circular of March 1968:

seal eny threagra chun:-
{address any reply tol-

AN RUNAT -
{The Secretary) AN ROINN SLAINTE

(Department of H.oziih)
TEACH AN C111'STAIM
{Custom Haus:)

BATLE ATHA ¢ LIATH 1

(Diusblin %)

B, 1968

Circular Na, 7/68
MOTORISED TRANSPORT FOR DISABLED PERSONS

A Chara,

I'am directed by the Minister for Health to state that the question of motorised transport
and/or adaptations to motorised transport for lisabled persons and the principles which, in
our circumstances, should govern the provision of these appliances have been und.a
consideration. In the case of many severely disabled persons, transport is only onc ol the
problems invelved and guestions of special ac commodation and equipment, nursing. living
expenses, home helps and other aids should have priority over the provision of motorized
transport.

In the selection of cases for the provision . f motorised transport, the chief indicinion
should be that it is essential to earn a living. Other less compelling considerations 0. that it
would ¢nable the disabled person to reside at “ome or in a hostel rather than in an ip-ritution,
or if the home is very isolated that transport w ould enable the disabled to maintain social
contacts. It is considered that for the present, the need to have motorised transport in order to
obtain employment should be an essential quelification for assistance by health authorities.
The Minister would be prepared to consider a contribution of up to 75% of the cost !
motorised transport in cases so qualified, subject to a maximum contribution of £300 in any
case. Some of the voluntary bodies working fiir the disabled are prepared to use pan of their
funds in assisting in the provision of motorised transport and health authorities should co-
operate with these bodies in working out the assistance to be given,

Before arriving at a decision to contribute 1owards the cost of providing motori-e.|
transport, health authorities should satisfy themselves that the person concerned is capable of
holding down a job and this might be established by providing him with hired tran-pot 1o
and from his employment for a trial period. T hey should also be satisfied as regars his
mental and physical capacity to drive the vehicle and that he is qualified to hold 4 driver's
licence. The making of grants should be on condition that the health authority will ot be
called upon ai any future date to contribute tovwards the running expenses.

If a special assessment of the value of motrised transport is considered necessan . the
Mational Rehabilitation Centre would be available to assist.

Mize, le meas,



Department of Health Circular of February 1974:

szl any (hresgra chun-
{mddress any reply ta):-

AN RUNAT
[The Secratary] AN ROINN SLAINTE
eparvmeni of Health]
TEACH AN CHUSTAIM
(Custom House)
BAILE ATHA CLIATH
{Dublin 1)
Feabhra 1974
MOTORISED TRANSPORT FOR DISABLED PERSOR
Diear Chief Executive Officer,

1 arm directed by the Minister for Health to refer to the scheme of grants to disabled persons toword- the
purchase or adaptation of motorised teansport (Circular 78 of §/3/1968 refers) and to say that the schome has besn
reviewed in the light of the experience of its operation in rocent years and of the representations which o ¢ been
made in relation to its scope by interested parties and arganisations. Whils the Minister does not propose 1o alier the
underlying principle of the scheme which is imtended Lo failitate the employment of seriously disabled porsons who
corne within the main criteriz, he will give sympathetic consideration to proposals of the follewing nanine -

1. It is felt thit Health Boards might adopt a sympathetic spproach to the making of & grant 1o a person who Fisss mot
already taken up employment but whe would be able to di a0 if transport diffieulties wers overcome. [T approach
might be adopted where there is reasonable grounds (having regard o the advics of a Placement Cficer o
otherwise) that & person has a real prospect of securing en ployment onee transport is available.

2. The position of self-employed disabled people who need a car to continue working might als be sy inpaihetically
considered, The Minister fieels that it would be contrary 1 the spirit of the scheme to deal too rigidly with this type
of case and he would be prepared to consider claims for & grant if it facilitated the person in transacting bi- business
and provided the Health Board were satisfied that the person's level of income did not exceed what would normally
e accepted as qualifying for @ grant at present.

4, Where a disabled person is living in very isolated cireumstances and has serious transport problem: aranis hivve
on oceasion been approved, whers the person concerned was & qualified driver even though the matter <! halding 2
job did nea arise. The Minister desires that the Health Boards generally should be awars of the pesition in this
regard.

4. Some severely handicapped persons, who are incapably of managing the controls of a car or where on niedical
grounds it is inadvisable for them to drive, must be driver. to and from work, Sympathetic consideration maght be
given for the purpose of the scheme 1o allowing a grant - the purchass of & car in the name of the di-ablod person
subject to the understanding that he will be driven by another person - whose name will be notified 1o the Board - 1o
and from his place of employment.

The Minister has also asked me 1o say that the maximum grant payable towards motorised transport fu 1w
increased from £400 1o £500 and he will be prepared to sinction propesals up to that maximum as from | " Aypril
1974,

¥ ours sincerely,

To Chiel Exccutive Officer

Ak 1an
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MOTORISED TRANSPORT GRANT

Establishment and Legal basis

The Motorised Tramsport Grant was introduced in 1968 by way of Circular 7/68.  The puidelines
were reviewed and modified in letters of 19 Febroary 1974, 15 March 1974 and 15 Januay 1998,

Criterfa Eligibility:
A Health Board may pay a grant towards the purchase of a car and/or adaptations to o car being
purchased 'y a person with 3 severe disability who is V7 years or older and up to 63 yoars ol age,
where such a car is essential for him/her lo obfait or retain emplovment, Self~emplo o) persons
who satisty the criteria of eligibility may also be considered (subject to abeve age limis). In
cases, where application is made on the basis of obtaining or retaining employm.ri or sell
employment, the Board must be satisfied that the applicant is capable of holding down @ job, has
the physical capacity to drive the vehicle and s qualified to hold a driver’s licence ifull or
provisional), However, qualified persons with a disability who are incapable of drivinge or who
have been medically advised not to drive, and who have to be drives o and from his‘her place of
employment will only be considered eligible for a graot provided that he/she will be driven by
amother named person to and from histher place of employment.  The car must be purchesed in
the name of the person with a disability.

M.B. l

Where a Health Board has substantial concemn regarding an eligible applicant’s capicicy to
underiake emplovment, payment of the Motorised Transport Grant should be deferred] Lor such a

time as the Board requires to make a decision on the ability of the person W maintain
employment. In the meantime, temporary funding, e.g. funding towards the cost of taxi fures can
he provided towards the cost of transport to and f1om the applicant’s place of employinen.

Exceptional Circumstances |

The grant may also be considered in exceptional circumstances for a person with o severs
disabitity, subject to above age limits, who lives n a very remote location and whose di-abiliey
impedes him/her from using public transport.

Medical Critesia:
- The applicant must have a severe disability; a3
- The applicant's disability must impede him'he: from using public transport

Determingation mpunt pavable:

The means of the applicant and the applicant’s “pouse/partner, i any, are taken int account.
teans are determined on the basis of gross income less statutory deductions including income
from assels, investments, lettings etc.

less:

- Allowances in respect of rent and mortgage repayments.

Drepartmend of Health & Children (17 Jub: 2O Mutorised Toanssi Grant




MOTORISED TH. ORT

The following should NOT be considey means:

¥ An allowance reeeived from an organisation approved by the Minister for Health &« hildren
or the Minister for Enterprise, Trade & Employment while undergoing a ciurse of
rehabilitative or vpcational training

Blind Welfare Allowance

Carers Allowance/Benedit

Child Benefit

Domiciliary Care Allowance

Foster Care Allowance

Higher Education Grants

Income up to a maximum amount approved n employment of a therapeutic or reliahilitative
nature,

Living Alone Allowance

Monies received from charitable organisations other than remuneration

Special compensation awards that are exempied by Yegislation, e.g. Hep C, Thalidomide
Supplementary Welfare Allowance

Travel and Meal Allowances paid to participants on Government Approved Schemes

Relevant Information:
& Wotorised Transport Grant of up to 75% of the actual cost of purchasing/adapting a car. which

takes into account the trade-in valee of a car being replaced, may be provided, up 1o o Jimit
determined by income. Where a person qualifies for both the Disabled Drivers & Disabled
Passengers {Vax Concessions) Scheme and the Motarised Transport Grant, the Motorised
Transport Grant should not exceed the net outlay incurred, taking into account the benuiin of the
Disabled Drivers & Disabled Passengers (Tax Concessions) Scheme,

=
e
P
=
=
e
=
»
=
g
Fd
e

The payment of a Motorised Transport Grant is subject 1o the condition that the Hexlth 13oard
will ot be called upon at any future date to comribute towards the running costs of the vehicle,
In this context, a Mobility Allowance recipient cannot qualify for the Motorised Transpor! Grant,
Similarly, a person who has reecived the Motorised Transport Grant in the previous throe years
cannot qualify for Mobility Allowance. Where a Mobility Ablowance recipient wishes 1 avail of
a Maaorised Transport Grant, Mobility Allowane: should cease from the date of payment of the
Motorised Transport Grant.

When a grant has previously begn paid toward- the purchase of a vehicle, & grani wwands
replacement of the car will not normally be paysbie, unless due to extenuating circumsianges,
until three years from the date that the previous grant was paid. Such extenuating eirenmtanges
might include fire or theft of the car for which the grant was previously paid. However, any
insurance settlement would have to be considered in determining the amount of a grant i such
circumsiances. Payment of a further grant where » person is up-grading his'her car should not ba
considered in such extenuating circumsiances.

Drepartment of Health & Children {17 Jus T0lE) Mlotorsed Tewnspef Grast
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MOTORISED TRANSPORT GRANT
E

MNet income to be caleulated as gross salary/v ages of applicamis), less staratory deductions, F
togethes with any income derived from investment, letting, ete, less:
1. Cutgoings on house (pex, ete.) in excess of the amount as preseribed as per muedical card r

guidelines;
2 Income disregarded by the Department of Social Community & Family Affuirs not to be

assessed, i.e. income up to a maxitum amount approved in employment of 2 iherapeutic i

or rehabilitative nature;, and
3. Regular medieal needs up to Drugs Paymont Scheme Hmit.,
aote; Al valid driving licences {including a - alid provisional licence) may be accepied for i

approval of grant,

The applicant is defined the person with a disability.

]
Appeals
Applicant must be notified {in writing) of the ou'come of any decision on application or review
{favourable and unfavourable), In the event ol an unfavcurable decision, formal novification
should be issued informing the applicant of hisher right of appeal and indicating where halshe I
should send the appeal.
by LB
il

==
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Department of Health Circular of 23rd March 2007:

MOTORISED TRANSPORT GRANT (MTG)

With effect from 23™ March 2007




Establishwment and Legal basis

The Moterised Transport Grant was introduced in 1968 by way of Circular 788, The
guidelines were reviewsd and modified in letters of 19 February 1974, 15 March 1974
and 15 January 1998,

Eligibility:

The Health Service Executive may pay a grant towards the purchase of a vehicle andior
adaptations to a vehicle being purchased by a person with a severe disability who 15 17
years or older and under 65 years of age, where a vahicle is essential for him/hes 1o
retain employment (see “Trairing and Work Definitions™). Sef-employed perscns who
satisfy the criteria of eligibility may also be considered (subject 1o above age limits). The
vehicle must also be purchased and registered in the name of the person with the
disability and the applicant must hold a driver's licence (full or provisional). Howsver,
gualified persons with & disability ‘who are incapable of driving or who have been
medically advised not ta dvwve, and who have to be driven to and fromn nisfher place of
employment will only be considered eligible for & grant provided that hefshe will be
driven y another named person to and from higfher place of employment.  In these
circumstances it is not necessary for the vehicle to be purchased and registerad in ihe
namé of the perzon with the disability.

Training and Work Definitions

Rehabilitative Training: Rehabiiitative Traming (RT) focuses an the enhabcsment of
an individual's core functional skills, fife skills and social skills, The level of outcoms irom
rehabilitative training Is not predetermined, but dependent on the development capacity
of aacn individual. RT Is considered a health senvice, and therefore, trainess are not
eligible to apply for the MTG.

Sheltered Work: Sheltered work is undertaken by people with disabilities in faciibes
specificaliy established for that purpose. Pecple engaged in sheltered work retan their
statutory entiflements and usually get a small discretionary additional weekly paymert
fram the work provider, Shelfered work is considered a health service, ang therefore,
attendess at a sheliered workshop are not eligible to apply for the MTG.

*Sheltered Employment: Sheltersd Empioyment is an enlerprise  estabiished
specifically for the employment of people with disabiliies and which is in receipt of
special funding from the State. The employees are paid compefitive wages, pay income
tax and PRSI, Wave contracts of employment and their empioyment is protectzd by
labous ‘egislation. Sheltered employees are eligible 1o apply for the MTG.

*Supported Employment. Supported employment is paid employment 0o an
infegrated sefting with ongoing supports in the open Isbour market, The person is
engaged Jnder a contract of employment, receives rerruneration and pays income tax
and pay related social insurance. The Empioyment Support Scheme operates on the
basis that employers feceive a subsidy towards the cost of reduced produchivity by
gmployees with a disability. Supported employses are eligible to apply for the MTG.




“ A persan i® considered to be “in employmant” where they are liable for PRSI and
PAYE and Superannuation deductions {where relevant). They must also have a
cantract of employment and be protected by Labour Legislation,

Exceptional Circumstances

Eligibility for the grant may also be considerad in “Exceptional Circumstances” otbver than
for employment retention, for a person with & severe disability who lives in very izolaied

circumstances sutec! to the above conditiens.  Additionally their disability must prevent
them frawm using public transport and they must have serious fransport difficulfies

MNE Public Transport does not include “Taxi®

able

A, Determinnation of ount

Means

Assessment of Weans
The means of the applicant and the applicant s spouse/partner, if any are taken into
acsount. Means are determinad on the basis of gross income less PAY E, PREL and
Superannuation deductions iuding income from assets, investments, leiting etc

The full weekly payments in respect of rent and motgage should e deducted from
income to arive at the net incoms for purposes of assessment

Assessment of Income from Capital/Savings/investments as based on assessment
used by DSFA. The following table s applicable for the assegsment of Income
from CapitaliSavings/Iinvestments up to 30/05/07

| Capital : _1 Weekly means assessed: ]

Up to €20,000 o | Ml . o

€20,000 - €30,000 #1.00 per €1.000 o

£30,000 - €40,000 | £2.00 per €1,000 R :
| Over €40,000 4.00 per €1,000 3

“If applicant |s married/cohabiting with anothe: person, then above formula s applied to
half the joint capitalisavingsfinvestmants,

The following table is applicable for the assessment of Income from
Capital/Savings/investments applicable from 01/08/07

[ Capitat : Weskly means assessed ; ]
Up to €50,000 Hil S
€50,000 - £60,000 £1.00 per €1,000 - _i
€60,000 - 70,000 €2.00 per £1.000 o

Ower €70, 000 _ €400 pay €1.000 ]




The following should NOT be considered as means:

® Blind Walfare Allowance;
# The Household financial gain received, by virtue of the fact that the spouse/pariner
is receiving Carers Allowance/Benefit,

Where applicants spouse/partrer s recewing Carers AllowancaBenefll, the actual
amount of Carers Allowance! Benefit is ignored and the applicants assessable income is
determined as being the primary payment that heshe s receiving in respect of
himselfiherself, pius the Supplementary Welfare Alimwance Adult Dependants rate plus
‘the child dependants allowance rate(s) of fis primary payment (where relevant).

Where Carers Allowance/ Benefit is being paid to a person whe is providing care and
attention fat tne applicant and who is not the applicants spouselpariner, the Carers
Allerwance/Benefit is ignored and the applicact s assessed solely on his/her assessable
income.

Child Benefit
Doericiliary Care Allowance

Foster Care Allowance

Higher Education Grants

Income up to a maximum amount approved in emplayment of a therapeutic or
rehabilitative nature, Such persons would be recefwing a payment from DEFA ag.
DA, IP etc. and who have been approved oy them for employment of a therapeutic
or rehabilitative nature.

Living Alone Allowance

Monies received from charitable organizations other thar, remuneration

Spetial compensation awards that are exempied by legislation, eg. Hep C,
Thalidomide

Supplementary Weifare Allowance

Travel and Maa\ Allowances peid to participants on Govemment Approved
Schemas.

Repayments received under the Health (Fepayment Scheme) Act 2008,

F
=
=
-
=

L S U S

b

Income Guideline

Net Income Maximum Grant
Up to National Average Industrial Wage €4917 .20
{From 01/01/2007 €31,251.48)

#my Met Income in excess of the National Average Industrial Wage (last yearly availablz
data from the Central Statistics Office) is deducted from the maximum grant p2yable, | &
€4,817.20 on a Eurd by Euro basis.

Grant Payable

The maximum Motorised Transport Grant curr2ntly is €4,817.20 (2007). & grant of 75%
of the actugl purchase outlay, which takes account of any entitlernent to Vehicle
Registration Tax (VRT) exemption and Value sdded Tax (VAT) refund under the

ST AR =l

L




Disabled Drvers and Disabled Passengers (Tax Congessions) Scheme, for those who
are beneficiaries and the trade-in valug of & vehicle, may be paid up to the maximum
available grant less any excess amount over the National Average Industrial Wege figure
(€31,251.48, from 1/1/07).

Relgvant Information:
The payment of a Motorised Transport Grant is subject to the condition that the Heatn

Service Executive will not be called upon at any future date to contribute towards the
running costs of the vehicle. In this context, a Mobility Allowance recipient cannat qualify
for the Metorised Transport Grant. Similarly. a persan who has recaived the Motorisod
Transport Grant in the previous three years wannot qualify for Mobility Allowance. VWhate
& Mobility Allowance recipient wishes to avail of a Motorised Transport Grant, Khobility
Allowance should cesse from the date of payment of the Motorised Transport Grant

When a grant has previously been paid towards the purchase of a vehicle, a gran!
towards replacement of the vehicle witl not normally be payable until three years frm
the date that the previous grant was paid, excepl in extenuating clrcumstances. Such
extenuating circurstances might include fire or theft of the vehicie for which the gran!
wag previoushy paid. However, any insurance settlernent would have to be considered in
determining the amount of 8 grant in such circumstances. Payment of a further giant
where a person is up-grading hisfner vehicle should not be congidered in such
extenuating circumstances.

Calgulation of Grant Payable

Sea attached sheet

B. Procedure

» The applicant must complete an official application form and send it to the local
Community Services Office.
He/she should aiso give details of existing @mployment.
Evidence of income must be supplied.
Administration should date stamp the appi.cation form and keep a record of the
relevant details.
A copy of the supporting documentation must be taken and initialed by the viewing
officer
The original supporting documentation tagether with an acknowledgement of the
application must be sent to the appiicant.
On completion of the financial and medical assessment it should be then returned 1o
administration.
Bazed on the information supplied on the financial assessment and medical
assessment and the eligibility critefia e Health Service Executive’'s relauan
authorising officer(s) for the area makes a decision on entitlement.
Administration should send it to the area SMO for medical assessment and to
Comrmmunity Welfare Services/appropriate section fos financial assessment
Administration sheuld also check if the applicant has applied for or regsived a
Primary Medical Certificate fof ine purposes of the Disabled Drivers & Disabled
Passengers (Tax Cancessions) Scheme.
Verification of the value of any vahicle being traded-in ehauld also be obtained




—— o
MOTORISED TRANSPORT GRANT
CALUCULATION SHEET
- Cost of Mew Vehicle € -
Less
VAT & VRT jonly i ¥MC Holder) €
Trade-In Value of Old Vehicle €
Total Deductions (B + C) £ -
Actual Cost of Vehicle {A-D) £ _
MG Available
Masimum Grrant €_ 451720
‘Mett Income in Excess £
of Mational Average
Industrial Wage
MTT fpproved
Actual Cost of Vehicle € -
75% of Actual Cost of Vehicle £ -
{MTG of up 1o 75% of Actual
Cost of Vehicle is provided)
If 1 is greater than F, then the
MTG payelle is the caloulated F £ -
Value of F above minus the minus
Mett income in excess G £ _
Of the Mationa! Averags Industrial Wags(G) = LA
MTG Payable
IFF i greater than 1 then (he
MTG pavable is tye colculated
Wahue of | above minus the H L —
Mett income in €XCEss minus
Of the Mational Aversgs Industrial Wage(G] G € —
. € )
MTG Payable
Date - N
7
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blishment and al bas|

The Motarized Transpor! Grant was infroguced in 1988 Ty way of Circular 7988, The
auidefines were réviewad and madified in (etters of 19 February 1874, 15 Maseh 1974
and 15 January 1238 and circulars of July 2002 and March 2007

Eligibility:

The Health Service Executive may pay a grant towards the purchase of a vehiche andior
adaptations to a vehicke being purchased by a person with a severe disability wiho is 17
years of oldar where a vehicle is essential for himher to retain employnent (ses
“Training and Work Deflniions”). Self-employed persets who satisfy the chtena of
giigibility may a'so be considered, The vehicie must alsa be purchasad and registaded in
the name of the parson with the disability and the applicant must hold & driver's licence
fudh o provisional). However, gualified persans with a disability who are incapable of
driving or who have been medically advised not to drive, and who have 1o be dnven to
and fram Hisfher place of employment will only be considered eligible for @ grant
provided that he/she will be drivan by ancther named person to and from histhes place of
empioymernt,  In these circumstances it is not necessary for the vehicle to be purchasad
and registered in the name of the persan with the disability,

Training and itio

Rehabilitative Training: Rehabilitative Training {RT) tocuses on the enhancement of
an individual's core funstipnal skifis, iife skils and social skills, The level of cutcome from
rehabilitative waiming is not predetarmined, but dependent on the development capacity
of each individual. BT is considered & health service, and therefore, trainses ave not
eligible to apply fos the MTG.

Shaltered Work: Shabared work is undectaken by people with disabiiies In faciiles
specificsliy established for that purpose. Peaple engaged in sheltered work retain their
statytory entifements and usualiy get a small discretionary additional weekly payment
fram the work provider. Sheltered work is considerad & health service, and therafure,
attendees at a sheltered workshop ave ot eligible to apply for the MTG.

*Sheitered Employment: Sheltered Employment is an enierprise established
specifically for the employment of people with disabiliies and which is In receipt of
spacial funding fram the State. The employees are pald competitive wages, pay Incoma
tax and PRSI, have contracis of employment and their employment i proiected by
labour legislation, Sheltered employess are eflgible to apphy tor the MTG.

*Supported Employment: Supported employment iz pid employment in an
imiegrated seffing with ongoing supparts i the open labour market The persan fe
engaged under a confract of employment, receives remuneration ent pays income tax
and pay related social insurance. The Employmem Support Scheme operates an the
bagis that employers receive o subsidy towards the cost of reduced productivity by
employeas with a disability, Supporied amployess are eligibie to apply for the MTG.

+ A person is considered to be “in employment” where they are |lable for PRS! and
PAYE and Supacanmuation deductions (where relevant). They must also have a
contract of employment and be protected by Labour Legislation.
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Exceptional Circumstances

Eligibility $or the grant may al3o be consigerad |0 *Excepfional Cirgumstances” other than
for employmeant retention, for & person with a severe disability whe lives in very salated

circumstancas subject 1o the above conditions.  Additionally their disability must prevent
them from using public transport and they must Have serfous transport difficulties

NB Pubiic Transport does not include “Taxi”

A, Detersnination of Amount Payable

Means

Agsessment of Means

The means of the applicant and the applicart's spouse/partner, if any are taken into

account. Means are determined on the basis of gross income |ess P AN E, PRSI and H
Supararnuation dedugtions including Income from awssls, imvestments, letting etc.
The full weekly payments in (aspect of rent and mongage should be deducteg from
inccene to arive Bt the net ingome for purposes of asgessment.

Assessment of income from Capital/Savings/nvestments s based on assessment
used by DSFA. The following table Is applicable for the assessment of Income
from Capltal’Savingsiinvestments up to 3070507

Capital : Weekly means assessed : ] f
Up to €20,000 | il - RRETE
ﬁum-annm €1.00 per €1,000 ___%

| €30,000 - €40,000 €2.00 per €1,000 e

| Der €40,000 £4.00 per €1,000

—— . . — ]
*If applicant is martfedicohabiting with another perscn, then abave formula is apphed 12
ha'f the joint capitalisavings/fnvestments.

The following table is applicable for the assessment of Income from
CapitaliSavings/\investments applicable from 01/06/07

Capital ; | Weekly moans assessed : et
Up \n €50,000 | B !
£50,000 - €60,000 €100 per €1,000 S |
€60 000 - €70.000 €200 per €1,000 ]

er €70.000 _| €4.00 per €1,000 . ]

The followin 0T be consld as meahs:

¥ Blind Welfare Allwance,
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# Tha Housetiold financial gain received, by vifue of the fact that the spouse/pariner
is receiving Carers AllowanoeEenefil.

‘Where applicants spousef/partner is recsiving Carers Allowance/Benefit, the aciua
amount of Carers Allowance/ Benefit Is ignored and the applicants assessable income is
delermined as being the primary payment el hefshe is regeiving in réspect of
himselfihergelf, pius the Supplementary Welfare Allowance Adult Dependants rate plus
the child dependants allowance rate(s) of his primary peyment (where refevant)

Whare Carers Allowance’ Benefit is being paid to a pgrsen who Is providing care and
gtantion for the applicant and who IS met the applicants spousa/partner, the Caredd
Allowance/Benefit is inrored and the applicant is assessed salely on nisiher assessable
iR,

Child Besefit

Domiciliary Care Allowance

Foster Cara dliowance

Higher Educaticn Grants

Inceme up 1o a weximum amount approved In employment of & therapeuls or

ehabiitative nature. Such persons would be recshing & payment from DSFA eg

OA, 1P et and who haye been approved by them for employment of a fherapeutic

or rehapiliate nature,

Living Alone Allowance

Monles received from charlfable crganisations other than remwneration

Special compensation awards that are sxempted by legislation, e.g. Hep G,

Thalidamide

»  Supplementary Welfare Allowance

= Travel and Meal Afowarces paid to parlicipants on Govemmaent Approved
Schamas,

¥ Repayments received under the Health (Repayment Scheme) Act 2006,

VWYY Y

oWy

Income Guidelines

MNet Income Maximum Grant
Uy to National Average Industial Wage €4517.20
(From 01/01/2007 €31,251.48)

iy Net Income in excess of the Nafional fverage Indusirial Wage (last yearly availablz
data from the Central Statisics Office) is deducted from the maximurm grent payable. 1.
€4 ,917.20 on a Euro by Euro besls.

Grant Payable

The maximum Moiorsed Transport Grant currently is €4,917 2% {2007). A grant of 735
ot the actual purchase outlay, which takes agcount of any entitiement to Venicle
Registration Tax (VRT) exemption and Value 4dded Tax (VAT) refund under the
igabied Drivers and Disabled Passengers (Tax Contessions) Scheme, for those who
are beneficiaries and the trade-in value of a vehicke, may be paid up to the ORI
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available drar jess any excess amount over the Nationa Average Industrial Wape figura
(€31,251.48, fram 1/1/07).

Relevant [nformation:

The payment of a Matedsed Transport Grant ks subject to the candiion that the Health
Serndce Execulive will not be called upon at any future date 0 contribute towards the
running costs of the vehicle. in this context. a Mobility Allowance recipient Tannat quallfy
for the Matosised Transport Grant. Similary, 8 persan who has recsived the Mofonson
Transport Grant in the previous thres years cannot qualify for Mobility Allowanse, WWhers
a Mability Allawance reciplent wishes to avail of a Motorised Transport Grant, Mobility
p¥owance should cease from the date of peyment of the Motorised Transport Grant

When a grant has prévicusly been paid towards the purchase of & vehicle, 3 grant
towards replacement of the vehicke will not rormally be payable urtil three years from
the date that the previous grant was paid, except In exdenuating clrcumstances. Such
extanuating circumstances might include fire of theft of the vehicle for which tha gram
was previously pald, Yowever, any inswance settlement would have to be considersd in
detefmining the amount of & grant in such cireumstances. Payment of a further gran!
where a person is up-grading his/her vehicle should not be considered in such
extanuating circumstances.

Calculation, of Grant Payable

See atfached shast

B. Procedurs

» The applicant must complete an officla appiication form and send it to the local

Community Senvices Office.

Helzhe should also give detalls of existing emplayment.

« Evidence of Income must be suppied.

v Administration snould date stamp the ape/ication form and keep a record of the

redevant details,

A copy of the supporting documentation must be taken and infiiaked by the viewing

dfficer.

+ The original supparing documentation 1ogether with an acknowiedgement of the
apphicaiion must be sent to the applicant.

+  On completion of the financial and medical assessment it should be than retumed ta
adminisiration,

» Based on the information suppfisd or the financial assessment and medica
ascessment and the eligibiity criferia the Health Serdce Executive's relevant
autherising officer(s) for the area makes = declslon én entitiement,

« Administration shou'd send it to the arsa SMO for medical assessment and to
Communify Welfare Senices/appropriate secton for financial assessment.

« Administration shoukl slso check If the applicant has applied for of Tecsived a
Primary Medical Certificate for the purposes of the Disabled Drivers & Disabled
Passengers (Tax Concessions) Scheme,

«  Verification of tne value of any vehicle beirg traded-in shouid also be obtained.

s A decision may be taken, in peinciple to épprove the application and lstus
natification priar t¢ purchase of the vehicle but the grant will eriy be paid pending
jeceipl of the necessary supporting documenation 1o establish bona fide vahicle
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purchase and necessary vehicle adaplations, ‘e, recelpted invoices, vehicle
registration certificate, atg.

s In refafion % successful applications, the Health Sendce Executive’s relevant
authorising officer(s) for the area w't notify the applicant of the details < ihe
determination.

»  Applicants should be provided with a reminder of their legs| obligation fo ensue
adequate insurance ooverage, road tax, driver's licence (where applicable) ete.
Apglicart should alsa be informed that the Health, Senice Executive will not be liable
for any ongolng vehlcle running costs, maintenance, etc.

+ The Motarised Transport Grant will then be paid an receipt of 2 dated and detailed
invoicafreceipt

C. Appeals

Apglicant must be notified (in writing) of tha culcome of any decision on application o
review (favourable and unfawourgbla), [n the event of an unfavourable decision, formal
notification should be issued informing the spplicart of hisher right of appeal and
indigating where he/she should send the appeal. The applicant should appeal witrin 21
days of receipt of \etier of refusal
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MOTORASED TRANSPORT GRANT
CALCULATION SHEET

Coat of New Vohicke
Less

VAT & VRT (only if PMC Holder) €__

Trpcde-In Valoe of Oid Vehicle 3
Total Deductions {8 +C)
Actual Cost of Vehicle (AT
MG Availgble

F Winignum Grant E_491T20

G Mett Izome 10 Excess E —
of National Average
Indisirial Wage

MTG Approved
i Actual Cost of Vehicle £
I T5%of Actual Cest of Vehicle €
(MTG of up 1o 75% of Actual
Cost of Vehicle i provided)

i) It 1 is greater than F, then the

WTG payable is the caloulated F € .
Value of FF above mbwas the minms
Megt income in excess o €

OF e Mathen® Averspe Industrial Wage(G) - b
MTG Payable

Y F is greater than [ then the

MTG payable i3 the clewiared

Value of T above minus the H €

Mett incams in wacesd s

Of the National Average Induserial WageiT)

OEPHY SICALAT-WaAlA How b TG Motorised Transpor Gramt-Circular Fuly 2008 .doc



Appendix 4: Responses of the Dept. of Health and Children and the HSE to
the Draft Report.

Dept. Of Health and Children's Response:

&) o s ¥

T August 2012
Your Reference: HOCA TN 994

Fintan Hulber

Senlor Investrgatar
Oifice of the Ombudsman
18 Lower Leeson Bi.
Tiublin 2

Dear Mr Buther,
1 sefer to your letter and enclosure of 25% July 2012 ip rebation to the Ombudsman's

inwestigation of & complainl by regarding an application by his san
Fior a maotorised ranspost grant.
The Dep b o repe icns 1o malks in respect of yoar investigation report

relating to this case, The Department notes your finding,

The Department”s position remains that & decision in relstion eo individ wal
applications for alkownnces grunts and the adminisration of the schemse, (8 entirely 8
mstter for e HEE through their assessment and appeals procedure, | would also
remmdnd bt Omibudimin that the Department is considering the future of the
Muotarised Transper Grard und in this context the findings in your investigntion

relatng to the scheme is Lmely.

Yours sincerely

o
Colm

ﬁ? Principal Officer

ot i i ol P o i
Bt MO Bl ¢ D freord of Homfth
I Tiach i Rl Aok 3 7 FiaTa  En| GOE ale)  Ephoni Tl ke e
i it Dubis 5 Foofax fr! GO At Sabemh GMeakine e mee 0o
]
: B Fopins bt bt o B fw
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HSE's Response:

HSE response fo the Draft Report on the Ombudsman Investingation
into the Refusal of n Motorised Transport Grant by the Health
Service Excoutive,

Please find below the HSE's chservations and commentary an tse dmft repost on the
Crmitudsman Investigation into the Kefusal of a Molorised Transport Grant by the
Henlth Service Executive,

Re: Points 1, and 2 of draft repart;

The Motorised Trangsport Grant (MTG) is adminkstened by the HSE on the basis of
Circalars isseed by the Department of Health {DoH). The puspose of the MTG is 10
nsgist severely disshled people 1o rewin employment or altemstively MTG may be
pramied in exceplional circumstances, where the applicant lives in very isalated
circumstances and their disnbility prevents them from using publbe ranspart and they
hawve seriows ranapon difffcultes.

1t is ¢lear that the main purpose of the MTG as per the DoH Cireular 2008 is 40 enable
severly disabled people to retain employment and thar it & only in exceptional
circumstances that the Gmmt may be approved for & person who lives in very isolated
circumstances. Whether the applicant lives i very solated circumstances is the main
aleernative 16 e relention af employment Tt is also to ba noted thet ihe inability to
use public fransport and havieg severe transport difficalties are additional eriteria 1o
ihe pplacant living in very isolated circumstances, The nverprewation within the drafl
repost would appear sl varienes with the HSE's understanding,

The written complaint to the Ciffice of the Ombedsman was on the grownds that Mr

shoald qualify on exceptiona] circumstances. The HSE Appeals Office did
nid aivestigate this aspect of Mi. complaint because Mr. WHE
confirmed as nol being medically eligible and that wos the basis of the ongmal
refusal. The appeal to the HSE appeals affice was on the grounds of very limiled uss
of his limbs,

O the basis of the information availsble 1o the HSE appeals office in applying the
DoH Cirealar 2008 it was considered that Mr. wiald not meet the critera of
excaptional circumstances. Firstly, be did sot live n very isalaed cincumetances in
that be lives with his family, he attended the day centre and thers is reference 1o his
enjoying vutings. Secondly, he did pot have severs tmnsport difficalties in that be was
driven 1o the day centre and on ouings n the family car, and thisdly, (although
conflicting sintements are pvoilnble) be could use public tansport ot leas! i§ msisied.
The question of whether the applicant could use pablic transpon and whether be had
severe transporn difficalties oaly comes imo corsideralon (f the applicast lives in
very isolated circumstances, which Mr. did pat. Mo evidencs was provided 1o
support a claim that Mr. © “lived in very isalated ciroumstnnces.
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Re: Foint 4 of draft report

‘The HSE Medical Officers record the resulls of 2 physical exemination on 8 fomm.
Hawewver, il is not gomect 1o state that Mr, . was refizsed MTG on the basis of
an examinatin for the PMC. The finding on physicsl examinasion by ihe Medical
snff that Mr. .- = was medically incligibde for the MTG was the resson that he
was refused. Mr | . did have & proper medical examinstion relavanl i
deternining his sligibiliny for the MTG.

Re: Appeals as stated in the draft report

This aspect deals mainly with the medical aspects. The clerical error regarding dates
is of no spparent significance.

Foe: Point $ of draft report

Faragraph |

There ia no manerial difference in e DoH Circular 2008 and the HEE s version of it
circulated m 2009, The main difTerences relaie to the financinl sssessment and
wvernge industrial wege, Avemge Indastrial Wags in 2008 was €36,800 and i 2009
was €33,445. There was & langer lrs2 of income nol 10 be wken isle sooount for means
testimy in the 2008 Circwlar.

Node the attached comespondence from Mr. Michael Smith condirming that he 2009
Circilar eiseulated by the HSE was approved by the DeH.

Hotz olso the attached cormespondence from the DoH confirming that the HSE could
update certain aspects of thear Circular, Mr.Michael Smith wes the Chairpersom of the
Hational Health Board Waorking Group on disability related allowsnces which worked
under the nuspices of the DoH to review existing circulars . He seued the 200%
docament to the Appeals Officer (Morth Wes} for cireulation w the National Appeals
Officers Oroup, which she did, having ascertained that these had boen approved by
the DOH. feopy attached)

Please sce attached an e-makl from Mr. Smith circulsting the 2009 document to the
membars of the warking group fram ether HSE aread for omward distribution. These
do show that ity Services in Donegal were using the comect
informntion and were using the same details of the MTG scheme 05 were issued 1o the
real of the country.

The Appeals Office was nat involved (5 this (ssee, nor wad it aware tha there wis a
:umphlulnmdqh:lhﬂﬂlﬁnﬂnfﬂlﬂ[}mhrdﬂm il Ikl paint in tinse. The mabier ssnlt
i the HSE was refermed to as » complaint =nd was being addressed m accordence
with the complaint procedurs

The following footnole o the drafl repart * ﬂlzmrr!mh'm].rq.fwwmrheduy
centre could be regarded ax an impo witon fn whether the MTG
application should sucoeed ™ gives m:lmhﬂfol-}mn: query: Is the Office of the
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Crmbudsman regnrding the MTCG a5 2 meeans of providing wansport 1o day centres for
peaple with disabilities? ¢

IF 50, this would nppear © be & varience with the criteria set down in the DoH
Circular 2008 for the MTO, ie. the HSE may pay a grant towards the puschase of a
vehithe or an adapination of a vehicle bring purchased by & pemon with & severe
disability wha is |7 years or over where a vehicle is cesential for him or ber o retin
emplaymert, Eligibility for the gmnt may alse be nesessed in “exceptional
circumstnmess', silvsr (an for employment retention, for & person with & severe
dissbility whe lives m very iscloted circsmatances subject to the above conditlons.
Additionally, the disability must preven them from using public transpon oed they
must have servaus mospart difficulties subject 1o & mesns st Any pel income in
uxceds af the net overage industrinl wage is deducted frem the maximum grast
payable. An npplicstion for the MTO sheuld only suceeed if the ellgibdlity eriseria are
met. [t i correct 1o aay that the HSE nasists with ransport 1 day centres bt not by
meoans of the MTO a5 this &5 ot tbe purpese of the grant..

The HSE Senior Ares Medical DHTicers” reference to “a atrict imerpretstion of the
gusdelines availabie tous™ ment that they sdhvere 1o ke provisions of the DoH
Circular 200 which sets down eriteria fior sdministration of the MTG,

Re: Polnt 6.3 of draft repart

Faridur perns

Thie statisizes for thase in receipt of MTG in Donegal as compared to ether counties
will clearly demonstrite that Donegal has a fbr higher sumber of paople in receipt of
the MTG in proportion ta its pepulation thal any atber county in Inedand. The drafi
repart ackmowledges that no compamtive study has besn carried out. however seriaus
ismaes have been ruised in the drafl report regarding the approsch adopted in Danegal
towands the sdministratica of (ke MTO.

‘The positicn was that one of the essentlal eriteria to quabify for the MTG is thas the
applicant mum be medically eligibbe for i, The question of medical eligibility and
whal constinsies *Severe Disabilliy' in the convext of the MTO is a medical matter.
There la n recent e-mail from the DoH confirming this. The Seniar Area Medical
Officer waa fully sware of the pesitson of the DDMBA and she did not indicate any
wail o uhnpl}nrmdisaldnci.limilhﬂ Mr. Maguire did not mest the medical
criteria for the MTG.

Re: Point 7 of draft repart

This poimt is mainly about the medical crilenia.

Re: Point B af draft repert

The HSE Appeals Ofice was sware of the DDMBA decision bat teking mio account
the infarmation from the Area Medical Officer and the Day Centre Murse, it appeared
1kt the medical determination of the bwvo HSE Medical Officers waa relinbie and

shaeld be necepded. The information from the Arss Medical Officer that Mr,
wis “roeming and jumping” in the clinic and the information from the Day Cenru
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Murse that Mr.. was “fully mobile, was byperactive and could rar in spite of
being hebd", waa very difficul? to reconcile with Lhe DOMBA determinstion that Mr.
. w-hdlywﬂmwhn]t;mlbuquhnmnrbmhhﬂ“ The Oilkce of
e Ombudsman is indicating that the DDMBA has carried gul an assessmvent in the
costext of effective wse of the legs, This is nod the criteria in the DoH corculars and in
any case il raised bew Mool of inlerpretation. The Appeals Office, had information
about conflicting medical opisions { but abowt twe different schemes) and i exercised
ity independent jadgement and belicved that the apinion of the HSE Medical (ificers
wns credible in the comtext af the MTG.

Re: Point 9 of the drafl report

The Appeals Office accepted the medical decision of the HSE Medical Officers,
While the Appeals Office regarded the sssessment of medical eligibility as & medical
matier, it did pote that cther information supporied the finding of the HSE Medical
Orfficers. From the perspective of a non medseally qualified persoa (as in the case of
the Appeals Officers) and in Lhe commen senss inlerpretion of the stemet:

“Whaelly cr almest wholly without the uss of ane ar both begs™, it was very difficultio
recomcile this stabement with the conflrmation that the person eould walk, ran and
Juenp,

1t is ngain worth noting that the main qualifying condition under excepisanal
circumstances is that the applicant lives in “very tsolatsd circumstances™.

Ag Mr, did noit live in very isolsted clrowmatances, the izswe of whether he

coisld g pablic cransport wos nat directly relevast bn any case, i is well confimmed
- mather's staement 10 the AMO and the coafirmation from the day

centre} i Mr.i zan wse public tmnsport with assslances ad supssvision.

Re: Polat 10 of draft report

As stated nbave in sssessing applicants for the MTO the interpretsizan of “Severe
Dxisabiliny™ in the context of the MTG i a ¢linizal matter and medice] sinff who are
employed by the HSE camy oul this work.

It was nated [fooinate, page 24) that an Ombudsman sfT member chserved the wark
of the DOMEA but no sheervation was made of the work of the HSE Mudscal
Officers.

Re: Paint 11 of the deaft repart

It is important bo restate thar the Dol Circulsr letiers for the implersentation of the:
BTG and the MA have oot been changed. Pleass see the aftached e-mail daied
1573002 confirming that while the DoH has not issued & definition of severe
disabality For application by Medcinl Officers in nssessing eligibility for the MTO
scheme, the Department’s position bas always boen thai the ssseasment of severs
dizability s o manter for individual medical officers in the HSE. This comeapondence
indicates that the Depariment s awsrs that there were intemal anempas within and
between health boands 1o slandarse medicnl critena,
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Ehugm_nﬁnﬁnmwnlh Do did form a Groug in 2004 s deal with the igsue of
medical eligibility for the Health allowapces and schemes and & nsnber of mestings
wene held.

It can be acespied that there is an ungent need io get n modical consensas of what
canstitates severs disability in the coatext of the MTG, MA snd PMC.

Re: Paint 12.0 of the draft repory

This whele aspect of (he dmft repon deals with the position in Donegal, 11 i accepied
kst & standardised npproach thraughous the country would be helpful. Please see
reference ta what has and is being done in this regard ot the end of this docament,

From chservations from the appeaks from around the country it nppenrs that there is o
reasorably consisient approgch to assessing eligibility for the MTG and the appenls
process which operates.

It doss ot sppear 1o the HE that there is an exiremely restrictive inerpretstion of the
resesEment efiterin for MTO eligibility in Doeegal or that the entire scheme i being
curailed. The siatistics and any review of the cases in receipt of MTO in Donegal will
cotfirm thes.

The: draft report acknowledges (page 33) that 40% of all MTG awasded in the pericd
from 2009 to 20| | were from Denegal, which is svidence that b scheme is nof being
curiailed in & discriminatory way.

Re: page 29,

The drafit report confinma the comect purpase of the MTG schems and it does not
include the provision of gereral tansport services for those with severe dissbiliny,
This is relevant 1o the comments made earlier in this document aboul the availahility
of transport for Mr. o attemd the day cenire.

As stated above, it appears 10 the HSE from considering oppeals from many pans of
the country thal tbe sasessments in Donegal ore ot out of line with the agproach
adopied naticnally.

Re: HSE Appeals

It is comect thal there is ne statutory sppsals procedure i the case of the MTG and
the only writien statement by the HSE (o the nterset) refers 1o the review, Given
that thene is no sistuiory appesls proceduse for the MTCG, is it reasonable b comapre
Ihe admimistrative process of the scheme ko swtutory appeals processes, such &3 those
relacing o the slanutery Socisl Welfars schemes,

The HSE Appeals Office did exercise independence and suthesity in deciding that the
assessment of medscal eligibility by the HSE Medicel Officers should be aceepied
This was tbe judgement of the Appeals Office.
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The Appeals Office has consistently stated the view that the assessment of severe
disabiliry is a medical matter and personal views of Appeals OifTicers are not the
determinlag faciar.

The HSE will be reviewing the appeals procedurs for the MTG scheme,
Summary comments

The statistics relating o those in receipt of the MTG for each of the counties in the
country clearly densonsirats that the sdministrative process used in Donegal in
relation to the MTG is mot restriclive in nabare.

The sszessment of sevene disability for MTO is & nagtter for the individual Medical
Officers employed by the HSE. The poaition of the Depariment of Health & s=1 out in
the sitached e-mail confirma that this is &nd has slways been the position

It o, however, difTicult to understand 1he finding that the HSE Medical Offficess did
not have proper authority to make their decision. HSE Medical Oificers have the
authority 1o decide medical eligibitiny for the MTO.

1t would appear lirom tha dradft repord that the (8Tice of the Ombadsman sees the MTG
scheme us gne the purpese of which is o meet the essential tanapen peeds of those
with severe disshilities. Evidence for this comes from the following two references:
the confimmatian that the complaimt would pot be pursued further if the HSE had been
prowiding tramsport forMr. . o atiend the day cenire (page 14) and the
foamede satement that = The ovailobility of iromport do the diy centre could be
regerded @ an impartaarl congideration Iy wherher te MTG application should
suceeed, {f is frue that the HSE @sxisis wirk franspor 1o day centres bint nof by
means of the MTG. Clerry an application for the MTG showld only rucceed i the
criteria of eligitelity are mes, 1 appears that it can enly be i this comlext that the
findings of disciminstion can be made.

It is undersinndsbde and ressonable that the Office of the Ombudsman should pursue
their effort i obanin a change in the naare of ihe scheme. However, 11 k8 mat
reasonable that in anempling 1o oblain this, there sbould be such eriticlam of all levels
and categonies of “all in the HSE (who dealt with this case) who are genuinely and
sincerely npplying the terms of the exisling scheme 05 et out in the Do cirgular, I is
cerminly not reasonable, accepaable or justified to have singled out the Appeals Office
for aweh crthism.

The decisson of the Appeals Office to disallow the appeal was based on the very
relevant ground that Mr. . . did ot meet the medical criterla of ellgibllity as
devermimed by the HSE Medical Officere. It seems stange that this the Ofce of the
Crnbudsman finds imelevant.

HSE Appeals Services = Upadate.
= A national appeels service (excluding DublinMorh East aren) wes

estmblisked om the 1t July 2011, Significam discussions on recrganisation
ook place from 2009 omwards in relation 1o the type of oppeals service io be




developed for the health services past the trensfer of Supplementary Welfars
Allowence to the Deparment of Sncial Frotection. Work is ongoing to further
enharce and develop the HSE Appeaks service

*  DNiscussions have been ongoing with the relevant personnel with a view w
developing an appropraie appeals procedwre relating to the bealth services
where an pppormunity o appeal s offersd. The one main exceplion is the
MNursing Homes Support Scheme (INHES) where tbere is & sishatory appenls
procedure s set 0wt in the NHSS Act 2009, The availability of agresd and
HSE approved appeals procedunes will eliminate many of the diffcalties
wdentified in the appeals procedure ond staled in the cument dofl repor.

= D ians have ed wilh senior HSE personnel regarding the
arngements which must be improved for mandardised prmctices where
climical decisiana taken by clinical persanne] are involved.

» Efforts are contipning to get agreed interpretations of key elements of the
criteria of eligibility for cempin services/nllowsances, sach as MTG, This as
will be appreciated 18 a slow process.

» Continued commumication i being muintnined with the Dol/HSE regarding

whether any changea are envisaged in the terms of the various criteria of
eligibility for services'allowancss,

H3E
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sponse from HSE Donegal miunity Services:

F
— B
b g Comaristinddy S ovows
— Fralllyhodey
Cw, Donegal
Feadhmeanzachl rea Selrthise Stiine ehephome - 074 9130
Health Service Ezecutive | mgsiimale < AT PR

" Agust, 1012

Re: Ohmbigdsmans Report an MTG Appeal i Davezal

il ingg carcfully read and consadered the {irmiboiadssman s pepiort o the abave, we wish we b
e Tullining purimts i s fior ua whiey nebace dirceiky e e aiperstion by the [151= wl vl METT
s bt i1y Dhonegad

14 Wb 0 bpbsadsomans auport makes cuninem on the Vast that TSE Tamegal wene oo
appicasivrrs v L beasis of @ ginalar of hanch ZIRe aid thast wheretons we may b dling Lo
Parsdn ool i mwnerelt vinoular € areial porwald of the e crevulans shanws that the cnby
dhlTerence betwgen e 2008 and the 2009 cmolars relaw w the linsumiad grivenia {whish s,
fess mestrictive i the S0 girculan) and therelune i m eknamt o the substance o8 the
Lo s wepart in Ghis imiance. Howesen, G ihe reaend we ksl b stmie tha 115K
Fhegal wceite the SU1 G seheme: in s wilh the e puetment af Healihi el 1 ciecular o Do
RIS

1) W mould B ws Righbipht tha swhen M- w2 asdond by the Area Medical (ffcer, o
s e o e “rimiang siomid the chioi faim”, g and Wi deseribed a8
npersaive” 0 is not repedted by the Nedival 131 Troer thant e wars wianic oo thal s g s o
urstable per se. 11 was mtes] thal s parents repurtod Uit dae b Bis mediction i is o e
i unsdable, howeyer, as dhis swas it ehseroad dvring assesenent, and an the dhsice o
auppantig ducomentaion frem 3 Consulian Sxyirologia or Physician, and i light of ln:
cliinieal preseatation on the daey of aaxcssment. e . o usiem wuishl b thal hin balene it
appear s be adversely affecied A1l of the ahi ¢ supprts the clinscst judgment that ther -
e frantimal mpaErmen o his aob .

W ate nod reliting (b stasenwenl of s parsms (et theie son would be wnable 1wtk ol o

o 1t R il 1 s et peos iy o being alliwed 1o walk alvac™ Flywen 1
o mglained i o peeire ol stimtctent o the Uiithudeiran i 1L TN thee writeria B B

Tave been deliberatels stated i brosd e lening i ks apen s Al iilerpay b -
nbedpeal EHeer 1L seenis femnnanle g assam that this s 1o il thet Senior Medical
wlficers in B health boands some disergtion in delrminmg e aneerids of irelividual
applictyeis

Flstuincally . on ihe abwente af clear definlson gl = severe disabilipy”, ar prastive wos
devenibned by nulevuen ginoalats, evidence basgs best praciice. siandacdi ped Sisbaliy
wiessamen) Wels, guidimes ducumiests a0 peporty prepared by e Primaipal Modisal 11 o
ied disgssions which ook piene o Principal Medical CMicer (P natonal meerings »
vrdet e determies B thee dielinitien of 7 severe disabuliny” is Lrnterpeetudd am otbwer TRS1 oo



Tb T Chhudsman's repen saves than i aekr o g i stamdandi/ifg BERCSSEIIE. Tan
alggairithim: s deveheped B use Ty the rreeshiiul wlt-cers when aousing seveee diagbiling [«
163 applazions” and (hat s is Aot 1n s ¢ lsewhon: i the cousary. This o e hand o
e impressson that [ranegall aic sssesang spplicativeri (s ATTC Jif¥eremly lat Leir
cosinlerans in the ot of the cutmey when i Fct ol ahie wlgorithine dises is o provide
puidketings am] outline she seps aind decision peints in 1he essmenl proces. Towever. ks
i thee ropuen, b Oimudsman makes @ compnson waf Ui Tromepal applicativns 1o anes i
Krry barl then raises v o 10 16 applacation of the scheme in the laer cusaty ankd e~
i staies that (e 15 ma vy bous basis. fuer htics ing. i the WSE Donegol has heen
apraing the suheme inappropr sl

37T Unsbudsman’s nepe? stabes hat thene oppcas o be a vigw stk the 11812 Dhetiegad v o
pelsting e ather pas ol the coustry it hos joo ey, MG peciphemis. There was csvm i
[hemcgal hat we wire approv ing higher marnbeers o) applicants and his coused war %000 1
tinse naturali coospll b FEVICW U prsiiee. As [ o that she Timked with cobheagues im < 01 9
pts o the cousiey K s i we meed L fe- align ursetves wilh what was happening
pationally. Duweves, we wish o siress that 2] deci-mis wor e o T Tsis ol el
assargineens nd fett on the Basis nf the sumher of arpliconts.

&3 e Uik’ s nepest states that the HSE Dhenegal appeans s have devehugand b oo
appranch o the aabmanteteon of the MTG and thi we hive divehoped guidclmes and b
Vst sme gl b unee whte e dond IRAL W W ame ally mp the mydical issssment LR IR
with the P Wi wish o maiee [t chear that we o up guidclmes priitiafily lis emuse
oty wal ingernul prociios in he absene o il standandiention. Ak, G-
Darwenal PRI groups bead o IR0 a0 the 1ime, W conclude tha his wirs the case in an-
aress o dhe countrs. Secondly. the form v developed for noedical sascssment wis dedis|
Joor v puarpeses, natwly T sarcamliniig af pdminisamiie procedue and B morn:
smpeatamiby, lor the eonvemivnes of applicants. wili in many cases will opply toe both 111
el P sequaenitialty and thas mtker than bing bruisght in for e medicul aewmsmes
wew sysem allowsl for thor b be deall wilh im o Also i chinical assessment imwligin 0ol
2 ehient mel ihe medical proussds aff another of the mahility felmed grams, other 1hat o
by applacad For, i endor 1 delinoet a fair aod gqu Jable service . fhe cliem woald be adyvn oo
e Liiver, B definatian. he matuee of the appdic ants B \bwee: wchemmies and as med a1
peprort the bange land muss of the cousnlL AT ENg M ORTEY 58 W hgleeve Ml this was o
sl b b @ v abuable, far and clTicient it of admaniswnon based o b bt
inetes] sl comyenaeTg Bl s v

Ve cratenia S dhe Do etemes are then opplicd 1 the rdical inbormssion arissg from B
s aseEnd i cerher fis o a3 dociion @8t applicant’s cligibaliay for either whess e
v it Tie) tha whe: Omnbuidsman’s neport propetly recognises this but seems instead ke m =002
peimt aand riticizes 1 (00 ireating U Lo sehemes a3 m et the xame.

w1 Fhe € mbesdzman’s report 4ays that in using the slyarithm which wis devetopad, mi M
apphicant will meet e eriean ol encdiznd eligibiliy where D answer 13 vis o U gastio
st applivan By a s disanilary that st 1evis their mudiy wallwiend that Ui o0 -t
sl erwteria bon P EC g o o st that as W - it seas awandod & PRIL onape ¢

Vst thiat vt b elTeet o oves" i 1B question ane tbns shaghd b resibed i the appliss 4
Preinge grunsbed the M T8 Fluwever thas gneofes 3 ciscinsin ith thee S%C0 questa i e -
o glearly shevs tnat the elegibiling. or e TAI duess o grETTL 2 SlaALE Righl L us 501
i v ver., and hat 1l algarishin is @ pestar e dodatient Far wet by AMIs. Dhurct o we

87



Jorment bl U i i Rari ta ot hal s e e aperiie he sohomes ey o
vrve ket dhesepite caslieam s O this vy peirn s menimned in puinl tive g

Ty The nepofl rificees 1 forr usdng medrcal e ahich are s rosciivg snd mot
pepresemtative of the generl apprash acrnas the HSE sanronally. W forl ihe Cenbanlsn
pepuirt, mtencw Hiat comiudicis gl e Al et oot b Thar i carlicy ackawledgd this
e i e mstiomar] appnasi. ey b fomes riml, ~€ e SUETIE CAHMITIIN shundandised 2
slgrnaiinmaliy reongeiod bk i bRl iR i B Sevcmmining 1he crieria fum sk
Jiebires abl of whichos cheatly oarthined T d RIS penral Auioienl b the [k
% 011 We b ook navte of b i s descrived imhe PR scheme amd the PRI i
Jrserrsaans with her colleaiees natinally va e nted e bt} Huwever, ne do ey
[t e pel W ol The Yindmys ool e Uil smai i Vs s i nghatiirn b oy il
practive and vt hia e 1y Mappeeis i caniumdiia with the Peparment of Bl

5 v mepart Fimds thinl a1 PRscEsses wens s st i s srnpaperly disgrimiiiair.
apniially , cri vy il e Lk acCouns of thee (i of [rquadivy LT i eelatie
mohslity schemies im geoetal, Howerven. 35 ek ey Y the Cishusdsman. whe Dt B is
pespunsabde fuof vhe wueradl palvcy wl the seheme, o HESI: s oty nesgonsibdc fur it

sd mrinistisan, and in oar VIEs Thepeliore we e by ond b Iy amd pporate 1138 falely mpure v
win the hasis of e Dkl cirvular pernisi] b sans W, therelre ke ipsue ki s Liedinn: o
ot aperale il in Ehe Patsins il thee Exqumity HEicers Vindisgs in thy st o direutbon v il
ciiest Bram g Dol vkl e e imagprapeEc for us pubels sainistrmbars o he s be

o Bhanks.

Wours gy,

Mr Kieran Deberty
Gienersl Mansper




