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APPENDICES

A .l Freedom of Information requests

The follow ing requests for access to records under the Freedom o f information Act,

1997 as amended by the Freedom o f Information act 2003 were made to the Revenue 

Commissioners and to the Department o f Finance:

A.1(a) Request 1 -  Revenue Commissioners (CRMS 1688/2012)

A ll briefing material prepared for the chairperson o f the Revenue, Josephine Feehily, 

for her appearance before the Dail Public accounts Committee on 22 and/or 23 

September 2011.

A.1(b) Request 2 -  Revenue Commissioners (CRMS 5770/2013) and Department 

of Finance (FOl/005/2014)

Documents requested relating to the following legislative provisions:

Section 69 o f the Finance Act 2003,

Section 75(1) o f the Finance Act 2006,

Sections 29A, 1028(6A) and 1030(4A) o f the Taxes Consolidation Act 1997

1. Background to the provisions

A ll documents, including:

Reports, memoranda, notes or minutes o f meetings or discussions in 

relation to the provisions.

Reports, memoranda and/or correspondence received from or provided 

to, or notes or minutes o f meetings or discussions with other

A .l( i)



Appendices

governm ent departm ents or officials th e reo f  in relation to the 

provisions.

Briefing notes or o ther explanatory docum ents  provided to 

Governm ent ministers or o ther T D s or Senators in relation to the 

provisions prior to or during the passage through the Houses o f  

Oireachtas o f  the relevant Finance Bills,

Submissions from, correspondence with or notes or  m inutes o f  

meetings or d iscussions with representative bodies or o ther non

governmental groups or individuals in relation to the provisions.

External reports com m issioned , and/or any advice or reports received 

in relation to the provisions,

which relate to the perceived need for these provisions, the purpose or aim o f  

these provisions and the reasons for the particular approach taken and any other 

possible approaches considered.

2. Operation o f  the provisions

Any docum ents which contain the following information:

The num ber o f  cases, i f  any, where each o f  the provisions has applied, 

The am ount o f  tax collected pursuant to each o f  the provisions.

The num ber o f  audits or investigations into the possible application  o f  

the provisions,

for each year from 1 January 2003 to date.
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A.1(c) Request 3 - Revenue Commissioners (CRMS 5771/2013) and Department 

o f Finance (FOI/003/2014)

Documents requested relating to tiie tbilowing:

1. Background to tiie “ tax exile'’ issue

A ll documents, including the following:

Reports, memoranda, notes or minutes o f meetings or discussions in 

relation to “ tax exiles” .

Reports, memoranda and/or correspondence received from or provided 

to, or notes or minutes o f meetings or discussions with other 

government departments or officials thereof in relation to “ tax exiles” .

Briefing notes or other explanatory documents provided to 

Government ministers or other TDs or Senators in relation to 

Parliamentary Questions or proposed amendments to Finance Bills in 

the period from 1 January 2000 to date, in relation to the number of, or 

the taxation of, non-residents or o f “ tax exiles” , or in relation to the 

taxation o f individuals on the basis o f their Irish citizenship or 

possession o f an Irish passport.

Submissions from, correspondence with or notes or minutes o f 

meetings or discussions with representative bodies or other non

governmental groups or individuals in relation to the “ tax exiles”  issue.

External reports commissioned, and/or any advice or reports received,

in relation to the tax exile issue,

2. Number o f “ tax exiles”
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Any documents which contain the following information:

The number o f non-Irish residents filing tax returns (Group I),

The number o f such non-residents who are Irish domiciled (Group 2), 

The number o f such non-residents who were previously resident or 

ordinarily resident in Ireland (Group 3)

The number o f such non-residents whose affairs are dealt with by 

Revenue Large Cases Division (Group 4), and the number o f  those 

individuals who are Irish domiciled and/or were previously resident or 

ordinarily resident in Ireland (Group 5),

The amount o f income tax and capital gains tax paid by the each o f the 

Groups 1 to 5 described above,

The number o f audits or investigations into individuals in Groups I to 

5 described above, and the amount, i f  any, o f  additional taxation 

recovered,

The number o f investigations into the residence or domicile status o f 

individuals in Groups 1 to 5 described above, and the results o f any 

such investigations.

The number o f appeals by individuals regarding their residence, 

ordinary residence or domicile in Ireland for tax purposes,

for each year from 1 January 2000 to date.

A.1(d) Request 4 - Revenue Commissioners (CRMS 5773/2013) and Department 

of Finance (FOl/002/2014)

Documents requested relating to the following legislative provisions:

Section 150 o f the Finance Act 2010 

Section 136 o f the Finance Act 2012

Sections 531 AA  to 531 AK o f the Taxes Consolidation Act 1997

A .l( iv )
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1. Background to the provisions

All docum ents,  including;

Reports, m em oranda, notes or  minutes o f  meetings or d iscussions in 

relation to the provisions,

Reports, m em oranda  and/or correspondence received from or provided 

to, o r  notes or m inutes o f  m eetings or discussions with other 

governm ent departm ents or  officials thereo f  in relation to the 

provisions.

Briefing notes or other explanatory  docum ents provided to 

G overnm ent ministers or other TD s or Senators in relation to the 

provisions prior to or during the passage through the Houses o f  

O ireachtas o f  the relevant Finance Bills,

Subm issions from, correspondence with or notes or minutes o f  

m eetings or d iscussions with representative bodies or other non

governmental groups or individuals in relation to the provisions,

External reports com m issioned, and/or any advice or reports received 

in relation to the provisions,

which relate to the perceived need for these provisions, the purpose or aim o f  

these provisions and the reasons for the particular approach taken and any other 

possible approaches considered.

2. Operation o f  the provisions

Any docum ents  which contain the following information:

The num ber o f  cases, i f  any, where the domicile levy has applied.
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The number o f  such cases, if any, where the individual(s) subject to the 

levy has been resident in Ireland in the relevant year 

The amount o f  tax collected pursuant to the provisions.

The number o f  audits or investigations into the possible application o f  

the provisions,

for each year from I January 2010 to date.

A.1(e) Request 5 -  Revenue Commissioners (CRMS 2011/14)

A Revenue document from 1999, possibly previously released pursuant to a previous 

Freedom o f  Information request made in 2004 or 2005 by Malt Cooper, or by another 

journalist working for RTE’s Prime Time television programme.

The references I have found to this document are:

Paul O'Brien, ‘Identifying tax exile numbers ‘‘impossible’” Irish Examiner 

(Cork, 3 October 2005)

Earlier this year, RTE's Prime Time programme revealed how the 

Revenue Commissioners suspected in the late 1990s that some o f  the 

wealthiest Irish people could have been abusing the residency rules.

An internal Revenue document warned o f  “the risk that some o f  the 

richest 100 may be officially non-resident for tax purposes and yet in 

reality live here” . Despite this, it was only late last year that Revenue 

began audits o f  such individuals - and it has no idea how much tax has 

been lost to the Exchequer because o f  people claiming non-resident 

status.

Matt Coooper, Who Really Runs Ireland?: The Story o f  the Elite ff^io Led 

Ireland from Bust to Boom ... and Back Again (Penguin Ireland 2010) 115
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A 1999 Revenue Commissioners document casts serious doubts on the 

workability o f the residency rules. The document warned o f ‘ the ristv 

that some o f the richest 100 may be offic ia lly non-resident for tax 

purposes and yet in reality live here’ .

A.1(f) Request 6 -  Revenue Commissioners (CRMS 2019/14)

A report requested by the Minister for Finance from the then chairman o f the Revenue 

Commissioners Frank Daly in relation to the application o f the tax residency rules to 

individuals dealt with by the HW l business unit o f the Large Cases Division.

The references I have found to the document are:

During Leader’s Questions on 25 May 2005, the Taoiseach Bertie Ahern said that an:

appraisal is being undertaken by the Revenue Commissioners on residency. 

That report w ill also be given to the Minister for Finance this year.

Dail Deb 25 May 2005, vol 603, col 8-9

http://debates.Oireachtas.ie/dail/2005/05/25/00003.asp#N65

On 20 October 2005 Revenue Commissioners chairman Frank Daly told the Public 

Accounts Committee that the HW l unit was:

undertaking a number o f audits o f individuals who have claimed non

residence. We are using this process to test our ability to verify claims o f non

residence and qualification for such status. Members may be aware that I have 

been asked by the Minister to report to him on our ability to monitor claims to 

non-residence. 1 expect to do so before the end o f the year when the audit 

programme has been evaluated.

Committee o f Public Accounts Deb 20 October 2005 

http://debates.oireachtas.ie/ACC/2005/10/20/00003.asp
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In February 2008 Minister for Finance Brian Cowan said during the Committee Stage 

debate o f the Finance B ill, that such a report had been prepared by the chairman o f the 

Revenue Commissioners and provided to him:

Non-residency provisions in our tax code were determined in 1994 and 1 do

not see any reason to change them as they are in line with international practice.

1 asked the chairman o f the Revenue Commissioners to look at this issue again

and he did so and reported his findings.

Select Committee on Finance and the Public Service Deb 19 February

2008

http://debates.oireachtas.ie/FIS/2008/02/! 9/00003.asp

A.1(g) Request 7 -  Revenue Commissioners (CRMS 2022/14)

The following figures, or, i f  such data are not available, i f  you could confirm that 

Revenue does not have this information:

In relation to the ‘High Wealth’ or ‘High Worth’ business unit ( ‘ HWI unit’ ) o f 

Revenue’s Large Cases Division:

1) The number o f individuals whose tax affairs have been dealt with by the 

HWI unit, broken down by year for each year from 2003,

2) The criteria for an individual’s tax affairs being dealt with by the HW I unit 

-  whether based on net worth, annual income, Irish tax liability, ownership 

o f Irish assets or otherwise -  and any changes that have been made to these 

criteria since 2003,

3) The total amount o f Irish income tax and capital gains tax (CGT) paid by 

individuals whose affairs are dealt with by the HW'I unit for the three most 

recent years that such figures are available.

A . l(v ii i)



Appendices

In relation to non-resident individuals whose tax affairs are dealt with by the HWI 

unit:

4) The number o f individuals whose affairs are dealt with by the HWI unit 

who are not resident in Ireland, broken down by year for each year from 

2003,

5) The amount o f Irish income tax and CGT paid by such individuals whose 

affairs are dealt with by the HWI unit and who are not resident in Ireland, 

for the three most recent years that such figures are available,

6) The number o f such individuals whose affairs are dealt with by the HWI

unit and who are not resident in Ireland, but who were previously resident 

in Ireland for tax purposes, broken down by year for each year from 2003,

7) The number o f such individuals whose affairs are dealt w ith by the HWI

unit and who are not resident in Ireland but who are Irish domiciled, broken

down by year for each year from 2003,

8) The number o f such individuals whose affairs arc dealt with by the HWI 

unit and who are not resident in Ireland who filed a domicile levy return, 

broken down by year for each year from 2010,

9) The number o f such individuals whose affairs are dealt with by the HWI 

unit and who are not resident in Ireland who had paid the domicile levy, 

broken down by year for each year from 2010

A.2 Records appended

A.2(a) Request 1 -  Revenue Commissioners (CRMS 1688/2012)

Letter from Gerry Brennan, Freedom o f Information Unit, Revenue to the 

author dated 16 April 2012. Briefing material prepared for the chairwoman o f 

the Revenue, Josephine Feehily, for her appearance before the Dail Public 

accounts Committee on 22 and 23 September 2011 attached.
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A.2(b) Request 2 - Revenue Commissioners (CRMS 5770/2013) and Department 
of Finance (FOI/003/2014)

Letter t>orn Michael Buckley, Assistant Principal, Capital Taxes Branch, 

Revenue to the author dated 5 December 2013. Letters, emails, notes and 

submissions relating to Section 69 o f the Finance Act 2003, and Section 75( I ) 

o f the Finance Act 2006 attached.

Letter from Donal Murtagh, Deciding OtTicer, Department o f  Finance to the 

author dated 14 February 2014. Letters, emails, notes and submissions relating 

to Section 69 o f the Finance Act 2003, and Section 75(1) o f the Finance Act 

2006 attached. [Note; these are duplicates o f the documents released by 

Revenue and already appended, and so are not included in appendix A.2(b)].

A.2(c) Request 3 -  Revenue Commissioners (CRMS 5771/2013) and Department 
of Finance (FOI/003/2014)

Letter from Martina Mulligan, Decision Maker, Large Cases Division to the 

author dated 4 December 2013.

Letter from Michael Buckley, Assistant Principal, Capital Taxes Branch, 

Revenue to the author dated 5 December 2013.

Letter from Donal Murtagh, Deciding Officer, Department o f Finance to the 

author dated 3 March 2014. Emails with attachments, notes, submissions, and 

briefings relating to the taxation o f tax exiles attached

A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and Department 
o f Finance (FOI/002/2014)

Letter from Martina Mulligan, Decision Maker, Large Cases Division, 

Revenue to the author dated 4 December 2013.

Letter from Michael Buckley, Assistant Principal, Capital Taxes Branch, 

Revenue to the author dated 5 December 2013. Emails with attachments, 

summaries and speaking notes relating to the domicile levy attached. [Note:
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the documents marked ‘ 10’ and ‘ 1 1 ’ by Revenue are not appended as they are 

identical to those marked ‘ 8’ and ‘9’ respectively].

Letter from Donal Murtagh, Deciding Officer, Department o f Finance to the 

author dated 14 February 2014. Emails with attachments, and notes relating to 

the domicile levy attached. [Note: the documents marked ‘2’ to ‘5’ , ‘ M ‘ 12’ , 

‘ 14’ and ‘ 15’ by the Department o f Finance are not appended as they are 

identical, or substantially so, to those already released by Revenue and 

appended above. The document marked ‘23’ and parts o f the documents 

marked ‘24’ and ‘25’ are not appended as they contain copies o f emails already 

appended].

A.2(e) Requests 5, 6 and 7 -  Revenue Connnnissioners (CRMS 2011/14, CRMS 
2019/14 and CRMS 2022/14)

Letter from Lorayne Ellison, Decision Maker, Large Cases Division to the 

author dated 14 May 2014.

Letter from Frank M Daly, chairman o f the Revenue Commissioners to Brian 

Cowan, Minister for Finance, dated 15 February 2005.
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A.2(a) Request 1 -  Revenue Commissioners (CRMS 1688/2012)

M r. Charles Ciaravan

Revenue
f j i n  ugus CiiMaim n,\ hF .iita iiii

Oifig oa gOoirnisuK-in lorKaim 

An Rannan Se’fbiiisi Cofpasasdeacha 

Imiichadh Intnheonach & An BhrainciB 

8a:nistioctita Faisr^ise 

Bfmiise Bainisliochta Faiyieise 

Urtar Tallin, Cros Bloc 

Cais(e^ Bhaile Atha Cliatti 

Bhi:e AUu CItatti 2, Eire

vvw w .fevenue .je

Office of ttie fl€vefuje Commfsstonefs 

Corpoiate Services Division 

internal Audit & Infcrmation 

Management Branch 

Intonnaiion Management Brancn 

Ground Floor, Cross 0bck 

Dublin Cdstle 

DuDlin 2. ireiand

16 April 2012

Re; Freedom of Information request 
Our Ref: CRM S 1688/2012

Dear M r. Caravan,

I refer to your rcccnt Freetlom o f Information request concerning access to certain 
records prepared for the Chainnan o f Revenue in connection with her appearance 
before the Ddii Public Accounts Committee. In our telephone conversations o f  5 April 
1 advised that a similar request had previously been dealt w ith and that the records 
released in that case would be available for release to you without the need to go 
through the fonnal Freedom o f Information process. We also discussed the areas o f 
immediate interest to you and 1 agreed to retrieve the records from storage with a 
view to identifying what ii ' any, reconls contained in the released papers might fit 
those criteria.

As discussed in our telephone conversation o f today I have had an opportunity to 
examine the records and have identified Record number 1 from the Chainnan’ s 
Supplementary briefing papers as being w ith in the parameters o f your area o f interest. 
A copy o f the record as issued in the earlier request is enclosed together with copies 
o f the schedules o f records that issued in the previous request for your infonnation.

As a consequence o f not requiring a fonnal freeilom o f Infonnation decision to be 
made in respect o f  your request I have pleasure in returning your cheque in the 
amount o f fl5.(K1.

Yours sincerely,-’

■ ̂  ’ '7 (7-“—-----......................
Gerry ^rcnnan
Freedom of Information link
u

Tel: (01) 7020850 E-mail: foifrfirevenue.ie Fax; (01) 7024203
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I

High Earners Restriction
A report on the operation of the restriction, as prepared by Revenue, was published on 
the tax policy website of the Department of Finance on 28 July 2011. The report Is 
available at the link http://taxpolicv.aov.ie/restriction-of-reliefs/

A comparison of the figures for 2009 with the figures for 2008 and 2007 is as follows:

Number of Individuals Extra Tax Effective
Rates

Effective Rates

€m - before 
restriction

- after 
restriction

Year Over
500K

Up to 
500K

Total Over
500K

Up to 
500K

Total Over
500K

Up to 
500K

Over
500K

Up to 
500K

2009 183 269 452 32.21 6.65 38.86 8.06 5.82 20.05 12.32

2008 189 234 423 33.12 6.56 39,68 7.89 7.50 19.86 13.82

2007 214 225 439 34.15 5.84 39.99 8.79 7.24 20.08 13.63

2009 Outturn

• Objective to ensure 20% effective rate for individuals with adjusted Income of > €500,000 

i.e. where restriction applied In full -  was achieved.

• Graduated application of the restriction, with the effective income tax rate rising towards 

20%, applied between adjusted income levels of €250,000 (income threshold) and 

€500,000.

• The restriction generated an additional €38.86m in 2009 (€39.68m in 2008; €39.99m in 

2007).

•  The numtter of individuals who were subject to the restriction Increased to 452 In 2009 

(423 In 2008; 439 in 2007).

Finance Act 2010 Changes -  apply for tax year 2010 and later years

• Threshold at which the restriction applied in full 4- from €500,000 to €400,000.

• Effective rate t  from 20% to 30%.

• Graduated application of the restriction, with the effective Income tax rate rising towards 

30%, applies between adjusted income levels of €125,000 and €400,000.

Implications of Finance Act Changes for 2010 and later years

• Originally estimated that changes would bring an additional 500 Individuals within the 

restriction for 2010 and an additional yield of €55m.

• However, due to changes in economic circumstances these estimates may not be 

achieved.
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\ A

Report on the Restriction of Reliefs Measure for the 2009 Tax Y ear

O & A Briefing

2009 REPORT

Q. 1 How much did the restriction yield in respect of the 2009 tax year?

A. The restriction yielded an additional €39 million approximately in respect o f
the 2009 tax year. It represents a slight drop, o f €0.82 million, on the 
additional yield for 2008.

Q. 2. Objective of Measure

A. The overall objective was to ensure that, from 2007', individuals with an 
adjusted income^ o f €500,000 or more (i.e. where the full restriction applied) 
would pay an effective rate o f  approximately 20 per cent on a combination o f  
adjusted income and ring-fenced income. That objective was achieved in 
2007, 2008 and 2009.

Where adjusted income is less than €500,0(X), a tapering approach ensures tliat 
there is a graduated introduction o f  the restriction, with the effective rate o f  
tax increasing towards 20 per cent as adjusted income increases towards 
€500,000.

Q. 3 W h a t tax reliefs are covered by the restriction?

A. Broadly speaking, the reliefs that are restricted include:

• the various sectoral and area-based property tux incentives e.g. 
accelerated capital allowances for nursing homes/private hospitals, 
industrial/commercial buildings in Urban, Rural and Town Renewal 
areas and “section 23” type relief in relation to rented residential 
accommodation located in such areas,

•  certain exemptions e.g. relating to artists’ income, patent royalties etc.,
•  certain investment incentive reliefs such as BBS relief and film relief,
•  relief for interest paid on loans used to acquire an interest in a 

company or in a partnership.

* Tlie 2010 Finance Act introduced further restrictions in this jaea which come into eflret in the tax 
year 2010 -  see questions 8 to 11.

Adjusted income is the taxable income of an individual before the restriction is applied, lo which is added the 
amount of income sheltered in the year through the use of specified reliefs. It excludes ‘Ying-fenccd income” (e.g. 
DIRT) which is normally liable to tax at specific rates regardless of the amounts involved or the marginal rale of 
tax at which the individual is liable.

I
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i The normal deductible items available to the broad range o f  taxpayers such as
mcdical expenses, trade union subscriptions, the personal tax crcdits and 
exemptions such as that for child benefit arc not restricted. Similarly, nonnal 
business expenses and deductions for capital allowances on plant and 
machiner>', as well as genuine business related trading losses are not restricted.

Q. 4 Is it acceptable that some taxpayers pay little or no tax?

A, The restriction o f  reliefs measure was introduced to limit the extent to which
taxpayers could reduce their tax liability through the use o f  certain tax 
reliefs and exemptions. For the years 2007 to 2009, the effective tax rate for 
those subject to the full restriction was approximately 20%.

Tax incentives are a valid and useful policy instrument, which can be 
effective in influencing econom ic behaviour. However, they have to be 
used judiciously and with an eye to their cost effectivene.s.s and impact on 
the overall fairness o f  the tax system. The restriction o f  reliefs measure 
sought to cnhance fairness within the tax system and is working as intended.

Q. 5 Is D eposit Interest Retention T ax included in calculating effective fax 
rates o f  taxpayers who are subject to the restriction?

A. A s D IRT is income tax collected at source, the deposit interest involved and 
the retention tax deducted are included fi>r the purposes o f  calculating the 
effective tax rates o f  those subject to the restriction o f  reliefs. To exclude 
DIRT could give ri.se to a situation where an individual w ith m ainly deposit 
interest income would be recorded as having a nil o r negligible effective rate 
o f  tax w hereas in fact, due to DIRT, he or slie may have had an effective rate 
o f  tax o f  23%  or 25% in 2009. The currcnt rate o f  DIRT is 27%.

Q. 6 It w ould appear from the latest report from the Revenue Commissioners 
that the average effective tax rate o f  those with adjusted incom es o f below  
€250,000 is higher than the average effective tax rates o f those with 
adjusted incomes o f between €250,000 and €425,000. How could this 
occur?

A. T hose taxpayers included in the 2009 report with adjusted incomes o f  less than 
€250,000 generally have ring-fenced income, which is incom e from certain 
savings o r  investnicnfs that is subjcct to DIRT or other specific taxation 
m easures. In 2009, the standard rate  o f  DIRT was either 23%  or 25% 
(depending on when the interest was paid). The higher the proportion o f  ring- 
fenced incom e within the total incom e o f  a taxpayer, the higher the effective 
tax rate for tliat taxpayer.
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( Q. 7 W hat is the difference between this report and the ‘Top 400’ report that
the Revenue Commissioners used to produce?

A. The ‘Top 400’ reports that were Issued a number o f years ago, were a simple 
statistical analysis that looked at the incomes o f the 400 individuals with the 
highest earnings in a particular tax year and analysed the effective rates o f  
tax o f  those individuals, including taking account o f  any tax reliefs and 
incentives claimed by the individuals concerned.

This new report is a targeted analysis o f  the effective tax rates o f  those 
individuals that have claimed significant amounts o f specified tax reliefs and 
incentives, and consequently are subject to the restriction o f  reliefs measure.

In general, high income individuals that are not subject to the restriction o f  
reliefs measure are paying tax at the marginal rate. In this regard, the vast 
majority o f  those with high incomes pay tax at, or close to, the top rate. It is 
e.stiinated that in 2010 the top 2% o f income earners, i.e. those with incomes 
above €150,000 per axmum, paid approximately a third o f  all income tax 
collected in the State.

2010 Changes fo the Restriction of Reliefs Measure

Q. 8 W hat changes were m ade fo the Restriction of Reliefs M easure for the 
2010 tax year and subsequent years?

A. The effective rate o f income tax payable by those subject to the fiill restriction 
was increased from 20% to 30% from the 2010 tax year. The lull restriction 
now applies at adjusted income levels o f  €400,000 and above and the 
entrylevel threshold to the restriction applies at adjusted income o f  €125,000. 
These thresholds were reduced from €500,000 and €250,000 respectively.
This will lead to an increase the number o f taxpayers affected by the 
restriction.

In order to achieve the higher effective income tax rate o f  30% at adjusted 
income levels o f €400,000 or above, a new relief threshold was introducal at 
€80,000. Therefore, where individuals claim more than this amount in 
specified reliefs and have adjusted income o f  €125,000 or greater, they are 
now subject to the restriction. Previously, individuals did not become subject 
to the restriction until they had claimed €250,000 or more in specified reliefs.

Q. 9 W hat is the estimated additional yield arising from the 2010 changes?

A. It is estimated that the changes introduced with effect from 2010 will yield an
additional €55 million per annum approximately.
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( Q. 10 How many more income earners will be affected by the 2010 changes?

A. It is estimated that the changes will make an additional 500 taxpayers, 
approximately, subject to the restriction.

Q. II How do the 2010 Changes Com pare with the Commission on Taxation’s 
Proposal?

A. The proposal o f  the Commission on Taxation was to have the full restriction, 
at an effective rate o f  20%, apply at adjusted income levels of.€250,0G0 with a 
graduated introduction o f  the restriction at adjusted income levels between 
€200,000 and €250,000. To amend the measure in this manner would have 
only increased the yield from the restriction by approximately €6 million, 
compared to the estimated annual additional yield o f  €55 tnillion from the 
2010 changes. It would also have the additional drawback o f  introducing 
significant step effects for tliose individuals with adjusted incomes between 
€200,000 and €250,000 i.e. the effective tax rate would start to increase 
significantly as soon as the adjusted income level exceeded €200,000.
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Tax Exiles

Resfdenca and tax treatment
The taxation of individuals In the State Is In line with that prevailing In most other OECD 

jurisdictions, that Is to say -

(a) Individuals who are resident In the State for tax purposes (based on the number of 

days presence in the State) are taxable here on their worldwide income; and

(b) Individuals who are not resident here for tax purposes pay tax here only on income 

arising In the State and on Income derived from working here.

Returns made by non-rasidents

• 2009 tax year - 8,493 non-residents filed Irish tax returns re Irish source Income or

Income derived from working here,

• 46 of these In case base of the High Wealth Individuals Unit

• 2008 tax year - 8,019 non-resident filed Irish tax returns re Irish source income or

Income derived from working here.

• 41 of these In the case base of the High Wealth Individuals

Tax Exiles

• Many of these are foreign nationals/have a foreign domicile

• Many of the non-resident Irish citizens/Irish domlclliaries may have tiecome non

resident for reasons unrelated to taxation, but retained Irish Investments

• These Individuals could not be categorised as ‘tax exiles', under any reasonable 

definition of that term.

• There is nothing In Irish tax law that makes reference to 'tax exile’ status.

Activities In 304^)2011 |

• Residence status actively monitored

• 8-7 cases under enquiry - audit enquiries Into filed returns Involving res - related issue

of these cases

Involve challenoes under S811.

» 1 case involves challenoe under S806.

• All of these cases are being progressed through the appeals system.

Domicile Levy

• Charge on Irish-Domiciled individuals who are Irish citizens -  applies If have Irish located 

capital greater than €5 million, woridwide Income in excess of €1 million and an Irish 

Income tax liability less than €200,000.
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•  Returns due for 2010 on 31 October 2011 (first year). None filed yet.

(  ■
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I 107 g:\stats\itmain\Tesidimi.doc

From : Molloy, Paddy 
Sent: 12 July 2011 13;04 
To: Ni Rabharta(gh, Triona
Cc: O'Brien, Mark; Ryan, Flonnuala (PD_FcStat_10); Hennessy, Malread 
S ub ject: FW: Remittances to Ireland - -  query

Triona,
Material I received from Alan Brien to reply to i enquiry is as follows in inverted
commas.

Paddy

"I refer to your query in relation to remittances sent to Ireland by overseas Irish citizens in the 
last few years. Generally, Irish citizens who reside outside the State are not chargeable to tax 
in the State except to the extent that they have income which arises in the State. In certain 
circumstances such individuals are chargeable in the State in respect o f worldwide Capital 
Gains and Gains on certain specified assets. However, there is no statutory requirement on 
such individuals to make a return of remittances to the State for tax purposes whether such 
remittances are out of income which arises in the State or outside the State.

Additionally and for your information, please see the following table which sets out a 
summary of the technical position in the various circumstances in 2008 In this State. As you 
can see fnam the rows which I have emphasised, Irish domiciled individuals (generally Irisli 
citizens) who are not resident in the State are not chargeable on remittances so Revenue 
would have no Information captured on tax return Form 'll re remittances from such 
individuals.

Im plications fo r Income Tax and Capita l Gains Tax
Status of Individual: is she/he Irish Irish income tax implications: taxable on ... Irish Capital Gains 

Tax Implications; 
taxable o n ...Reside

nt?
Ordinarily
resident?

Domiciled?

Yes Yes Yes Worldwide income Worldwide aains
Yes No Yes All Irish Income (see note 1), most foreign 

Income only if remitted (but see note 2); 
offshore fund and offshore trust Income taxable 
whether remitted or not

Worldwide gains

Yes Yes No All Irish income; ottier foreign income only if 
remitted (but see notes 2 & 3)

All Irish gains; foreign 
gains only if remitted 
Isee note 1)

Yes No No All Irish Income; foreign income only if remitted 
(but see notes 2 & 3)

All insh gains; foreign 
gains only if remitted 
(see note 1)

No Yes Yes A ll Irish sourced Income; ait fo re ign  
investm ent Income, other than m odest 
am ounts (below €3,810 In to ta l); incom e 
from  a fore ign trade, p ro fession , o ffice  or 
em ploym ent If any part o f It is carried  
out/oerform ed in the State (see note 2).

Worldwide gains

No Yes No All Irish sourced Income: all foreign investment 
income, other than modest amounts (below 
€3,810 in total) but non-UK foreign investment 
income only taxable if remitted; income from a 
foreign trade, profession, office or employment if 
any part of It Is carried out/performed in the 
State (see notes 2 ft 3).

All Irish gains; 
foreign gains only if 
remitted (see note 1)

No No Yes Irish  source Income; incom e from  
fo re ig n  trades/professions carried  on in 
the  State; and certain fo re ign  
em ploym ent Income (see note2)

Gains on Irish 
specified assets 
only (land, 
bu lld lnas and

1
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i 107 g:\stats\itmain\residimi.doc

minerals in the 
State; assets o f a 
trade carried on in 
the State; certain 
unquoted shares)

No No No Irish source Income; income from foreign 
trades/professions carried on In the State: and 
certain foreign employment Income (see note 2)

Gains on Irish 
specified assets only 
(as above)

It may be appropriate to rise the question with CSO in view of that body's role has in 
monitoring money movements in and out of the State."
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\
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I 20/9/2011
N on-resident Individuals w ho filed Irish tax re tu rns

Figures on non-resident individuals who filed Irish income tax returns in 
respect of their Irish-source income or income derived from working here and 
paid income tax to the Irish R evenue are a s  follows.

For the 2007 tax year

Some 7,228 non-resident individuals filed Irish tax returns in respect of their 
Irish-source income or Income derived from working here and paid tax of 
€43m.

For the 2008 tax year

Som e 8,091 non-residents filed Irish tax returns and paid tax of €44.8m.

For th e  2009 tax year

Som e 8,493 non-residents filed Irish tax returns and paid tax of €41 .2m.

The figures for 2009 may be subject to some revision.

C om m ent from PQ 1023/2010

The taxation of individuals in the State is in line with that prevailing in most 
other OECD jurisdictions, that is to say (a) individuals who are resident in the 
State for tax purposes (based on the number o f days presence in the State) are 
taxable here on their worldwide income; and (b) individuals who are not 
resident here for tax purposes pay tax here only on income arising in the State 
and on income derived fi'om working here.

Many o f the individuals that show on their tax return that they are non-resident 
in the State .do not have an Irish address. It should be noted that many of these 
non-residents are foreign nationals or have a foreign domicile; and many o f the 
non-resident Irish citizens or Irish domiciliaries may have become non
resident for reasons unrelated to taxation, but who may have retained Irish 
investments (such as rental properly). These individuals could not be 
o tegon 'ged as ‘tax exiles’ under any reasonable definition of th a t term.

p.molloy
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\  - \

O p iC I A L  REPLY 
d Ai l  q u e s t i o n  
NO

To ask the Minister for Finance the amount of revenue that was raised by the new levy 
imposed on tax exiles by the previous Government; and if that figure is not yet available, 
when same will be available.

- Aengus 6  Snodaigh.

* For WRITTEN answer on Wednesday, 14th September, 2011.

R ef No; 23392/11

REPLY

Mhiister for Finance (M r Noonan) :
I assume that the measure to which the Deputy refers is the Domicile Levy which was announced in 
Budget 2010 and introduced in Finance Act 2010. The Domicile Levy o f  €200,000 is charged on an 
individual who is Irish-domiciled and an Irish citizen whose world-wide income exceeds € lm , 
whose Irisli-located property is greater than €5m, and whose liability to Irish income tax was less 
than €200,000.

The Levy will be charged for 2010 and subsequent years, but the payment for each year can be 
made at any time up to 31 October in the year following the valuation date, which is 31 December 
o f each year. The first valuation date for the Domicile Levy will be 31 December 2010 and the tax 
retuni and payment o f  the Levy for 2010 will rwt be due until 31 October 2011. The figure will, 
therefore, not be available until after that date.
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Reveinie ^
Ml C harlcjj Gara\an Dtlice ot :he Revenue Coiiuiibsioners

Capital Taxes Division

Std>;i(juig B iilJinu

DLbfad Castle

Dublin 2

|reld< d

Ui!ig nd gCoinitsm^iii lo r iu i 'i i  

Rannan C^nactu CuipHiuia 

Ai;)s Sta>nâ la
Bruile Allia C’tiilli 

Baite Aitu Cii^th 2 

£irc

Dcccmbcr 2013 

Rc: I rcciloin of hifoniiiition Ket|ucsl C'K.MS 5770/2IH3 

Dear M r Caravan

1 lefei to vour request under the Freedom o rin ron na tio n  Aei 1007, as amended, lor access lo 
di)cutnenlN le la iinu to the tbilovving legislative provisions,

Scaion 09 of I hi: J-f/uificc Act 200S 

Sectian "5(1} of the J'i/uincc Aci 2(H)6

SWV/iw/s Jy.-J, I02S(6A) and KfUH-^Ai o/ ihe Ta\x'\( 'onsalnJiilion Aci I^J97

UciHV ts. memoruftdii and o r c<nrcspondent.\’ received fh tn i m pr<f\ ided to, or <u 
nuuutes o f meetm^s o r discussions )tifh  of her ^ow rn n ien i defhiriinents or o f in u ih  
ihereof h i reUUKtn to the iJrovisions,

Hnefm^ mnes or other exi^kinutory d(n.nnteni'\ prifvided to ( n/veninie/il ininisieis i t r  

other l/>s or Semilors in rehitioit to the i*rovisions (>nor Ht or liunn^ the /Hissa^e 
through the Houses of the ( )ireciehtas o f the relevant f  tnancv Hills.

1 have examined all the rccords held by this D is is ion in relation to your request ! have 
identilled (•> records, uh ich  I am releasing in fu ll I attach a schedule o f  records, which 
provides detiiils o fth e  records beniii leleased

Should \ oil wish to have this decision reviewed, an apphcation tor rev lew must bo m»idc not later than 
4 weeks alicr notitication o f this decision A copv o fth e  re\ie\\ procedures is enclosed for >our 
intbrntaiion

^ ours siiiccieK.

.Assisinnl Principal
9

( apital Taves Branch
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Schedule o f K fcorils: K ) l  Rcdiieiil ( RM S 577(1/2013

R ecord  no B rief desci'iptloii C 'oniinenls .Allow/ refuse 
release of 
docum ent.

liasis of 
refusal

R ecord
edited

]. I.etler dated 
12/11/2002 from 
Joe Stone to Liam 
Murphy.

Proposals to deal 
with temporal y 
non-residents

Allow. Not
applicable
(N/A).

No

2. Copy submission 
to Minister and 
covering fax dated 
13/11/2002 from 
Donal McNally to 
Frank Daly

Submission to the 
Minister outlines 
how issue to be 
dealt with in 
Finance Bill 2003.

Allow N/A. No.

3 Hmail dated 
13/2/2003 from 
Joe Stone to Liam 
Murphy and 
attachment

Attachment 
proposes a 
Committee Stage 
amendment to 
section 65 o f  the 
Finance Bill 2003, 
as initialed

Allow N/A. No.

4 Notes for Nlinister 
re relevant 
provision in 
Finance Bill 2003

I'hese are 
speaking/detailed 
notes for debates 
in Houses o f  the 
Oireachtas

Allow N/A No

5 Letter dated 
11/11/2005 fiom 
Joe Slone to Liam 
iVlurphy

Outlines measures 
to deal with 
circumvention of 
section 29A fCA  
1W7

Allow N/A. No.

6 Note for Minister 
relevant provision 
in Finance Bill 
2006

This is a speaking 
note for the 
Minister for 
debates in Houses 
o f the Oireachtas

Allow N/A. No
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M r Liam Murpliy 
Budget Section 
Department o f Finance 
Upper Meriion Square 
Dublin 2

Dear Liam,

The Annex attached hereto contains suggested proposals to address temporary 
emigration by individuals seeking to avoid capital gains tax. It is considered that they 
should take efl'ect in respect o f individuals ceasing to be Irish resident in the year o f 
assessment 2003. I f  that is accepted, it is suggested that the measure should be 
included in the Budget -  perhaps in the principal features -  and that there is no need 
for a Hudget day Financial Resolution A detailed outline o f  the measure could be 
included in the “ early list” pending the publication o f the Finance B ill 2003.

Yours sincerely

Joe Stone 
12 November 2002

Tax avoidaiicc through temporary “ en iig ra tio ii”
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A voidance o f Capital G ains Tax flirough Tem porary “ Em igration”
Itnckgrouiid

1 A method of capital gains tax avoidance that, in recent times has received 
some publicity, is temporarily changing one’s country o f  tax residence for the 
purposes o f  realising a significant capital gain while abroad Irish domestic law 
extends the charge to capital gains tax to those who, while no longer resident in the 
State, continue to be “ordinarily resident" Ordinary residence “sticks” to an 
individual until he/she has been non-resident for three consecutive tax years.

2. However there are tw o difficulties with this. H rstly, the administrative reality 
is that if an individual makes a capital gain while non-resident, but still ordinarily 
resident, collection o f  the Irish CGT may be difTicult unless the individual still has 
assets in the State or sub.sequently returns to the State. Secondly, the right to 
charge a non-resident to CGT while still ordinarily resident can be effectively 
removed by the terms o f  a double taxation agreement (U l A) between Ireland and 
the country to which the individual has emigrated. This is particularly so in the 
case o f  treaties that w ere negotiated between the start o f  CGT in 1975 and the 
introduction o f  the new residence/ordinary residence rules in Financc Act, 1994. 
Some o f  these treaties are with countries which have no CGT regime or a much 
m ore favourable regime than Ireland.

3 For example, the Irish lax treaty with Portugal falls into this category Because 
Portugal has a very favourable CGT regime, there have been a number o f  recent 
instances o f  emigration from  Ireland to Portugal - apparently for the main purpose 
o f  avoiding Irish CGT on the disposal o f  substantial holdings o f  shares. All that the 
tax avoider needs to achieve is that in the year that the capital gain is made, he or 
she is resident in Portugal and not resident in Ireland. The year in question could 
be the year during which the avoider let\ Ireland. After that year he/she can re
establish residence in Ireland. [See example armexed]. While Revenue has 
requested Portugal to  amend the CGT Article in the OT A with Ireland, negotiations 
on this are proceeding slowly and other DTAs present similar opportunities for tax 
avoiders.

U p tio n s for de.niing w ith th is problem
4 The UK addressed the problem of tax avoidance through temporary 
emigration by imposing a charge to capital tax when an individual, having disposed 
o f  assets while abroad, again takes up residence in the UK before the elapse o f  5 tax 
years o f  non-residence However, the terms o f the UK DTAs allowed this 
approach Many Irish DTAs do not These DTAs give the sole taxing rights in 
respect o f  disposals to the foreign jurisdiction concerncd. The approach open to us 
is to  introduce a lax charge (an “exit charge”) triggered by em igratioa This would 
have the advantage over the current charging rights in that a charge would be 
established while the individual concerned was slill Irish resident Two possible 
options for an exit charge are as follows—

(aj A deemei! ilispo.sal o f  assets on emigration  A number o f  countries with 
residence-based CGT regimes have introduced a CGT exit tax -  designed to 
protect against loss o f  revenue through emigration (temporary or permanent) In
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the case ot'C anada and Australia their exit tax is charged on a wide range o f  
assets, in the case o f many liuropean countries (Germany, Denmark, Austria, 
Netherlands and France) it is charged only on certain holdings o f  shares and 
securities A general exit tax, whether on all assets or specific assets, however, 
would not appear to be a proportionate response The objective is to deter or 
defeat significant tax avoidance trough temporary emigration without imposing a 
tax on genuine migration. .

(b) An exit charge on significant shareholdings -  hut liahilily deferred until 
re-entry within a  lim ited time period: This option would involve an exit
charge (i.e. deemed disposal for CGT purposes o f  a signiticant shareholding) at 
the point o f  emigration that only kicks in if  there is a subsequent re-entry to 
Ireland within a limited period and where a capital gain has been actually realised 
during the period o f temporary emigration from the disposal o f  the shareholding

O ption  4(b): Kxit t a i  -  liab ility  triggered  on re -en try
5. A possible scheme for option 4(b) might be as follows:

(a) An individual who has been a long term resident In Ireland (e g. an Irish 
domiciled individual) who owns a substantial holding (5% ) o f shares or securities 
in a company will be deemed, for CGT purposes, to  have disposed o f  and 
reacquired that holding in the year o f assessment immediately before that in 
which the individual became non-resident

(b) However, this resulting charge to COT is contingent on the individual 
again becoming tax resident in Ireland in the following circumstances.

(i) the individual has been non-resident for less than a continuous period 
consisting o f 5 complete tax years, and
(ii) the individual has, during the period o f  temporary emigration, 
disposed o f  the shares.'securities in question (with apportioninent for part 
disposals).

(c) I f  the individual returns to Ireland without having disposed o f  the 
share.s/.sccurities, or if  the individual returns to Ireland after the fitth full tax year 
o f being non-resident, the charge to the exit tax lapses.

(d) This provision would be without prejudice to  situations where the ‘‘normal” 
ordinary residence nile applies, i e where the ordinary residence nile -  which 
gives Ireland a potential CGT charge on disposals up to three years after 
emigration -  is not overridden by a tax treaty.

Specific Issues
6. Further elaboration on a number o f issues relating to  this outline proposal is as 
follows

(a) Significant Shareholdings Limiting the imposition o f  the exit lax to 
significant shareholdings focuses the measure on assets that can appreciate very 
rapidly thereby producing very significant capital gains which shareholders then 
seek to protect from lax.. Shares in all companies would be included, w hether 
Irish or foreign companies, or public or private companies The level o f
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shareholding that triggers an exit tax ranges from 1% to 25% in the other 
European countries that limit their exit tax to significant shareholdings A level 
of 5% is suggested as being an appropriate for this anti-avoidance measure 
However a 5% shareholding on one company could be o f relatively little value 
and in another it could be worth millions It is suggested, therefore that the exit 
charge also apply where the shareholding, while lower than 5%, has a market 
value at emigration of say, €500,000 or greater (This figure is the same as the 
figure below which disposals of real Irish property by non-residents fall out of 
the cgt withholding tax regime.)

(b) RestricUng the exit charge to "long term residents "
As the proposed measure is to address tax avoidance by Irish residents through 
temporary emigration, it would seem inappropriate that it should apply to those 
who are temporarily resident in Ireland. To achieve this, one approach would be 
to exclude those who are not domiciled in the State -  such persons already have 
a favourable tax regime in that capital gains tax chargeable on assets situated 
outside the State and the UK is limited to amounts remitted to the State. An 
alternative approach might be restrict the exit tax to “long-term” residents -  
defined along the lines o f  an individual who was resident in the State for, say, at 
least any 10 o f the 15 years ending with "emigration”.

(c) The 5-year limit
A period o f time abroad is required in order to focus the measure on those who 
go abroad temporarily in order to realise a capital gain. While going abroad 
temporarily to avoid tax is an inconvenience, the airrent residence rules limit the 
inconvenicnce by allowing the individual to be in Ireland for 182 days in each tax 
year It is considered that requiring a 5-year period abroad in order to 
successfijlly avoid capital gains tax, w'ill be sufBcient to distinguish between 
those who genuinely change their centre o f personal ajid commercial interests by 
emigrating, from those who might temporarily emigrate mainly to avoid tax.
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Exninplc o f tax avoidance (hroiigh cstahlisfiing residence in Portugal 
C u rren t Position
1. An Irish resident individual has developed a very successful business carried on 
through a company, w ith share capital ofClOO. set up in 1994. As at March 2003 the 
shares are worth €100m and if the individual disposed o f  the shares, at that time, 
he/she would have a capital gains tax liability o f  some €20m. (€100m @ 20%).

2. The individual BecJ«ijes takes up residence in Portugal in M arch 2003 I f  the 
individual does not return to Ireland in 2003 then he/she will not be resident in Ireland 
for 2003 While, under domestic legislation, the individual will remain ordinarily 
resident in Ireland in 2003, the DTA with Portugal provides that the individual will not 
be liable to Irish capital gains tax on disposals made in that year.

3. In December 2003 the individual sells the shares for €1 lOnr Under Portuguese 
domestic law, the disposal o f  shares acquired prior to 1 January 2001, is exempt from 
capital gains tax.

4. The individual will, therefore, successfully avoid both Irish and Pom iguese tax 
on the disposal o f  the shares and makes a  tax free gains o f some € l  10m.

5. The individual can re-re-establish Irish residence in 2004 without any tax 
consequences in respect o f  the disposal o f  the shareholding

Position u n d e r proposed  Exit Tax Regim e
1. When the individual goes abroad in M arch 2003 an Irish capital gains tax charge 
(€100m @ 20% ) arises, but it is contingent on the individual again taking up residence 
in Ireland before 2009 (i.e. the passing o f  5 years ai\cr the year o f  emigration.)

2. When in December 2003 the individual sells the shares for € 1 10m, an Irish capital 
gains tax liability is not triggered and under Portuguese domestic law, the disposal o f  is 
exempt from capital gains tax.

3 If  the individual re-establishes Irish residence before 2009 the liability on
emigration “kicks in” and is payable in the year o f  return viz. €l00m @ 20%
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An Roinn Airgeadais "  Sraid Mhuirfean Uacht" Baile Atha C liallt 2 
Department of FinancG " Upper Merrion Street " Dublin 2

FAX MESSAGE 

CONFIDENTIAL

To: Mr Frank Daly Fax: 01 6794145
From: Dona! McNally

Budget & Economic Division

Pages: 6Including this one)

Dato: 13 November, 2002 - 11:42

Message:

Donal McNally asked me to fax this to you.

Kind regards 
Sinead Miirphy

USE (+353 1) GS1368G FO R RETURN FAX M FSSAG ES (A lternatively 6789936 or 6767335)

U there are any p^oble.n^s with this transmisf.ion rontact (-i- 3S3 1) 6045602 or e-matl gt 
DonaLMrNally(3^fmance.iflgov.le

ThK <iorum<>nt (ond aH pogcs transmitted) is for the adcJreiseR named. It may tontain confidential information 
w lild i Is covered by U»e Offtaal Serrpt Acts. Dissemination or unouthcnssd use of crxitents by persons other 
than th t add(es!.ee Is proliil)ited. Should you rweivt* this fl*x:urnent ttt error please notify tlic sertder arxl destroy
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0 | OO2 ^ O Od

/
Hucli;el 201).^

!  Avoidance o f  ( anUnl (^'ains l ax <hr»ui;h T cniD orarv E iiiiaratinn

/
Ms M c M ^ u s ' \  j /  -1 / 1  i l l
Mr M c N a l^  ‘> L o vlA _  h c  c l t ^

Minister iN ljw vf

From L Murpiiy \i:r ^  ^

B ackground
1, A method o f capital gains lax avoidancc that, in recent times has received 

some publicity, is temporarily changing one’s country o f tax residence for the 
purposes o f  realising a significant capital gain on certain assets while abroad.
Tills runs counter to the aim behind ccrtain provisions o f Irish domestic law 
which extend tlic chaijjc to capital gains tax to those who, while no longer 
resident in the State, continue to be “ordinarily resident". Utider the changes 
introduced in the general reform o f the tax residences rules in the 1994 
Finance Act, ordinary residence “sticks" to an individual until he/she has been 
non-resident for three consecutive tax years. It should of course be stated that 
the Irish CGT charge always remains in the cose o f  Irish land and buildings 
irrespective o f  other factors, and there is a withholding mechanism to 
implement tliis in case the person disposing of the asset is non-resident.

2. There are rwo difficulties with tlie present position. Firstly, the administrative 
reality is tliat if an individual makes a capital gain while non-resident, but still 
ordinarily resident, collection o f  the Irish CGT may be difficult unless the 
individual still has assets in tlie State or subsequently returns to the State 
Secondly, the right to charge a non-resident to OGT while still ordinarily 
resident can be effectively removed by the terms of a double taxation 
agietaieiit (OTA) between Ireland and the country to which the individual has 
eniigraied.

Some o f these
treaties are witli countries which have no COT resiiue or a much more 
favourable CGT regime than Ireland

For example, the Irish tax treaty with Pciringal falls into tliis category. Because 
Portugal has a very favourable CGT regime, there have been a number o f 
recent instances o f einigraiioii fioin Ireland to Fomigal - apparently for the 
main piu-pose o f  avoiding Irish CG T on the disposal o f substantial holdings o f 
shares. All that the tax avoider needs to achieve is that in the year that the 
capital gain is made, he or she is resident in Porurgal and not resident in 
Iteland. Tlie year in question could be the year during which the individual 
left Ireland. After that year he'she can re establish residence in Irehuid. [See
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example aniiexedj. While Revenue has requested Poitugal to aineiid the CGT 
Article in the DTA witii Ireland, negotiations on this are proceeding slowly 
and other DTAs present similar opportunities for tax avoidance.

O ptions for dealing w ith th is prohieiu
4 The UK acidressed the problem o f  tax avoidance tluough temporary emigmtion 

by imposing a  chargc to capital tax when an individmil, having disposed of 
assets while abroad, again taJ^es up residence in ilie UK before the elapse o f  5 
tax years o f  non-residence. However, tlie terms o f  the UK DTAs allowed this 
approach. Many Irish DTAs do not. These DTAs give the sole taxing rights 
in respect o f  disposals to the foreign jurisdiction concemcd. Tlie approach 
open to us is to introduce a tax chargc (an “exit charge") trif^gered by 
emigration. 1 his would have the advantage over the c ^ c n l  charging rights in

jnsh  regicjej^. Two possible options for an exit charge ate as follows—

a. A deemed disposnl o f  assets on em i^atio tr. A number o f  countries 
with residence-based CGT regiines have intrtxluced a CGT exit tax -  
designed to protect against loss o f revenne through emigration 
(teinporar-y or permanent). In the case o f  Canada and Atistralia their 
exit tax is chargcd on a wide range o f  assets; in the case o f many 
European countries (Germany, Denmark, Austria, Netherlands and 
France) it is charged only on certain holdings o f  shares and securities. 
A general exit tax, whether on all assets or specific assets, however, 
would not appear to be a propoxlionate response. The obieciive is to 
deter or defeat sifiiiificani tax avoidance tiough teinooiaiv emigration
without imposing a tax on Pennine miftration.

b. An exit charge on significant shareholdings -  but liahiliry deferred 
until re-entry within a limited time period: Tins optioii v/ould
Tgvulve an exit charge (i.e deemed^ isp o sa l for CGT purposes o f  a 
significaiu sliareholding) at ihe point o f emigration Uiat oivlv kicks in If 
there is a subsequent re-ertry to Ireland within a limited period and 
where a capital eain has been actually realised, durinp the period o f 
temporary emigration from the disposal o f the shareholding.

Option (b); Exit tax -  liability triggered  on re-entry
4. Option (b) would be preferable in the circunistanccs and a possible scheme for 

implenienting it might be as follows:

a. An individiial who lias been a long tcim resident In Ireleuid (e.g. an 
Iri.sh domiciled individual) who owns a substantial holdmg (5%) of 
shares or securities in a company will be deemed, for CG'f purposes, to 
have disposed o f  a;)d reactjuirrd that ho)di/ig in the year o f a sscssmem 
iiumediateiv before that in vvhldvtlie individual becam r non-resident.

b However, tins resulting charRC to CGT is contingent on the individual 
again bccomin^ tax resident in Ireland in the following? Liicuinstanucs.
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Eooj  uim

i. the iiiflividual ha.'> been non-resicleni for less iltan a continuoiti 
period consisiing of 5 complete tax ycais; and

ii. ihe individual has, diinng the period of temporary emigration, 
disposed of tJie share&'sccurities in question (with 
apponionnicnt for part disposal i.e. where only part of the 
ishares are disposed of while the individual is abroad).

c If tlie individual retums to Ireland without having disposed of the 
shares/securities, or if tlie individual rcuinis to Ireland after the JEiflh 
full lax year of being non-resident, the charge to the exit tax lapses.

d I This provision would be without prejudice to situations where the 
/ /  ‘nomiai” ordinary residence rule applies, i.e. where the ordinary 
11 residence rule -  which gives Ireland a potential CGT charge on 
11 disposals up to three years after emigration -  is not overridden by a tax 
’ ’ treaty.

.Specific Issues
6. Further elaboration on a number of issues relating to this outline proposal is as 

follows:

a Significant Sharehohiings
Limiting the imposition o f the exit tax to signiilcaiit shareholdings
foctises the measure on assets that can appreciate veiy rapidly thereby j
producing very sigjiificant capital gains which shareholders ttien seek i
to protect from tax.. Slmres in all companies would be included,
whether Irish or foreign companies, or public or private companies.
The reason for including foreign companies is that if the disposal of the 
shares were to take place while tlie individual is an Irish resident, the 
CGT would apply to gains on the world-wide assets of the individual.
Tlie level of shareholding that triggers an exit tax ranges from 1% to 
25% in the otlier European countries that limit their exit tax to 
significant shareholdings. A level of 5% is suggested as being an 
appropriate for this anti-avoidancc raeasme. However a 5% 
shareliolding on one company could be of relatively little value and in 
oDotlier it could be worth millions. It is suggested, therefore tliat tlie 
exit charge also apply where the shareholding, while lower than S%, 
has a market value at emigration of say, €500,000 or greater. (This 
figure is the same as the figure below which disposals o f real Irish 
property by noivresidents fall cut of otu present CGT withholding tax 
regime.)

h Restricting the exit charge 10 "long term residents"
As the proposed measure is to address tax avoidance by Irish residents 
through temporao' eiiiigr.uion. it would seem ijiappropiiate that it 
should apply to those wtio are temporarily resident in Ireland. To 
achieve this, one approach would be to cxclude those who are not 
domiciled in the State -  such persons already have a favourable lax
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regime in tliat capital gains lax chargeable on assets situated outside the 
Stale and tJie 1.1C is limited to ainoujiLs remitted (o ihe State An 
alternative approach might be restrict Ihe exit tax to “long-term" 
residents -  defined along the lines o f an individual who was resident in 
tlie State for, say, at least ajiy 10 o f the 15 years ending with 

'  “emigration” .

c The 5-yenr limit
A period o f time abroad is required in order to focus Ihe measure on 
those who go abroad temporanly in order to realise a capital gain. 
Thougli going abroad temporarily to as'oid tax is an inconvenience, the 
current residence rules limit that inconvenience by allowing the 
individual to be in Ireland for 139 days iii each tax year while still 
reinaiiiiiig non-Irish resident. It is considered that requiring a 5-year 
period abroad in order to successfully avoid capital gains tax. will be 
suiEcient to distinguish between tliose who genuinely change their 
centre o f  peisonal and commercial interests by emigrating, from those 
who might temporarily emigrate mainly to avoid tax.

d Possible Exchequer Gain from  this measure
It would obviously be difficult to estimate the Exchequer gain. 
However, it could be readily presented as closing a tax loophole that 
has received some considerable publicity recently and is in line with 
similar measures in other coiuitries. It would obviously prevent future 
Exchequer losses ftom such arrangements.

7. You may wish to discuss with officials 

^2 )  NovembfT 2002'
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FAi

E xam ple  o f tax  avoidance  th ro u g h  es tab lish ing  residence u) P o rtu g a l 
Current Position
1. An Irish resideot individual has developed a very' successful business carricd on 
through a cornpaiQr. with^hare capital o f €lOO, set up in 1994. As ai March 2003 tl>c 
shares are worth €lOOni and i f  tlie individual disposed o f th« shares, at ihat time, 
he/ste wouM luivc a capital gains tax liabiliiy o f  some t70m. (€ 100m (§[ 20%).

2 The individual takes up residence ni PortugiJ m March 2003. I f  the
mdividuaJ docs not return to Ireland in 2003 then he^bbe will not .be resident in lielaiKl 
for 2003. While, under domesLic legislctign, the individual wfll remiun ordinflrily 
resident m Ireland in 2003, the DTA v ^h  Portugal provides ihiit the individual w ill not 
be Uable to Irish capital gains tux on disposals made in iliat year

3 In Dcccmber 2003 the individual sells the shares tor € i lOia Under Portuguese
domestic law, the disposal o f shares acquired prior to I January 2001. is exempt from 
capital gains tax.

4. The individual will, therefore, successfully avoid both Ir iih  and Portuguese tax
on the disposal o f the shares and makes a free gains o f some €110m.

3 The individual can re-re-cstablish Irish residence in 2004 without any rax
consequences In respect o f the disposal o f the shareholding.

Position under proposed Exit Tax Regime
1 When the indj\idual goes abroad In March 2003 an Irish capital gains tax cliaige
(€100m f^OVo) arises, but it is contingent on the indjvidual again takuig up residence 
m Ireland before 2009 (Le the passmg o f 5 years after the year o f emigration )

2. When in December 2003 the indKidunI sells the shares for €11 Oni, an Irish capital 
gains tax hability is not iriggcred and under Porrugueic domestic law, ilje disposul o f is 
exempt from capital gams txx

3. I f  the individual re-establishes Irish residence before 2009 the liability on 
eroigratiou **Ucks ui" aivd is payable in the year o f reiuin viz. €100m@20%

Q}ooe/ou6

I

iiI
I
L
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stone, Joe

From:
Sent:
To:
Subject:

Stone, Joe
13 February 2003 19:38 
Liam Murphy (E-mail)
CSA proposals for emigration lax

Importance: High

aj
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Finance B ill 2003 -  Proposed Committee Stage Amendments to Section 65

1. BackgrountI
Section 65 o f the Bill will insert a new section, section 29A, into the Taxes 
Consolidation Act 1997. This new section seeks to counter an individual seeking to 
avoid capital gains tax on a disposal o f valuable share, by means o f temporary 
emigration from the State

The section, as dratlcd achieves this in situations where such emigration results in the 
individual falling out o f the charge to Irish capita! gains tax by reason o f the individual 
ceasing to be resident in the State

However, it is also possible to fall outside the charge to capital gains tax where an 
individual, while still resident (for tax purposes) in the State also becomes resident (for 
tax purposes) in a foreign jurisdiction. I f  the foreign jurisdiction is one with which 
Ireland has a double taxation agreement, that agreement will, depending o f  the facts in 
each case, allocate to one State or the other (but not both) the right to diarge tax on 
capital gains, even i f  the foreign jurisdiction does not actually, under its domestic law. 
tax capital gains

2. The Issue
A concern is that Revenue have discovered at least one case where the person seeking 
to avoid a charge to Irish capital gains tax has not left Ireland as such, but rather while 
accepting that he/she is resident in Ireland claims that he/she is also resident in a 
foreign jurisdiction and under the double taxation treaty with that jurisdiction the right 
to tax capital gains, in his/her case, is with the foreign jurisdiction -  which not 
surprisingly does not tax capital gains

It is important therefore that the issue o f dual-residence is also addressed in the 
legislation and it is proposed that this be done w itli by way o f a Committee Stage 
amendment

3 A  Technical Issue
Certain assets (land in the State etc ) and shares deriving their value from such land are 
always chargeable to tax in the State irrespective o f the residence o f llie ir owner. To
ensure the ownership o f such shares does not rule out the application o f the section in
respect other shares, simultaneous owned, f  to which the section is meant to apply a 
technical drafting amendment is being suggested for Committee Stage.

A.2(b)(xv)
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SECnO N  69

A M E N D M E N T  O F  CILM* 1ER 3 fC API l , \ l .  G/MNS 1 AXl OI' PA R T 2 O F  
I’RINCII’AL, AC I

S P E A K IN G  N O T E
This section  inserts a  new  section , section  29 A, in to  th e  T axes C onsohdation  A ct 1997 

to  cou n te r the avoidance o f  capital gains tax by m eans o f  go ing  o ff-shore  tem porarily , 

o r  by becom ing dual-resident

W hereas the provisions o f  the  section  a re  som ew hat technical, an overv iew  o f  w hat il 

seeks to  achieve is as follow s

First o f  all, it only seeks to  im pose a tax charge on  :ui Irish  dom iciled person  w ho 

d isposes o f  certa in  assets  while ou tside  the  cuiTent capital gains tax net An individual 

cou ld  fall ou tside  the capital gains tax n e t—

>  either by leaving th e  S ta te  lo take  up  tax  residence e lsew here, or

>  by arranging his o r her alTairs so that, w hile con tinu ing  to  be residen t in the 

S tate , he o r she is also  resident in ano ther ju risd ic tion  and th a t ju risd ic tion  has 

so le tax ing rights u n d er th e  relevant D oub le  T axation  A greem ent.

Secondly, if  the person is, for m ore  than 5 years, not, under norm al rules, wntliin the  

charge  to  capital gains tax , then  a tax charge cannot arise under this section

T h e  assets  concerned  are  a ho ld ing in a  com pany w hich, w hen the  person ceases to  be 

chargeab le  in the  S tate, is 5%  o r  m ore by value o f  the issued share capital o f  the 

com pany  o r  has a  value in excess o f  £500 ,000

I f a  person d isposes o f  all o r p a it o f  such asse ts  duritig a period  o f  less than 5 years 

during  w hich he o r  she is ou tside  the charge to  tax under norm al rules, the person will 

be liable to  capital gains lax on  this d isposal as if  the person  had d isposed  o f  those 

assets, o r that part o f  those  assets, before  he o r she ceased  to  be chargeable  in the 

S tate.

W hereas the gam  on the deem ed disposal arises before the individual ceases to  be 

resident in the S tate, the gain is required  to  be  included in the  individual’s re turn  and
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the tax in respect o f it acciiunted for in the year in which the individual again becomes 

taxable in the State Credit w ill he given in respect o f any foreign tax payable on an 

actual disposal o f the assets where such lax is payable in a territory with which Ireland 

has a double taxation treaty.
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SE C T IO N  6« 
D ETA ILED  N OTE

Subsection (!) o f  .section 69 inserts a new section, section 29A, into the 

Taxes Consolidation Act 1997 I'liat new section provides as follows 

Section 29A, in subsection ( l)(a ), sets out the definition o f  “ intervening 

year", “relevant assets” year o f  departure and “year o f  return” These 

definitions have to be read in the context o f  subsections (1 )(b) aiid ( l)(c )

1 herefore, “yea r o f  departure” in relation to an individual” means the last 

year o f  assessment for which the individual is both—

> resident in the State, and

y  liable to tax in tlie State on a disposal o f  relevant assets on each day 

o f  that year

before the year when the individual cease to com e within either or both o f 

those criteria

Under normal capital gains tax rules, an individual is liable to capital gains 

tax on gains accruing on the disposal o f  assets if  the individual is resident or 

ordinarily resident in the State. However, this right to tax  can be negated 

by the terms o f  a Double Taxation Agreement What the definition o f  year 

o f  departure seeks to identify is the last year for which individual by reason 

o f  his or her being resident for the year is taxable on disposals tliroughout 

the year iiotwithslanditig any provisions o f  a Double Taxation Agreement 

The definition o f  “yea r o f  re tu rn ” in respect o f  an individual is described 

within subsection (2) and is essentially the first year o f  assessment for which 

the indixidiial is both—

>  resident in the State, and

> liable to tax in the State in respect o f  a disposal, on each day o f  that 

year o f relevant assets,

immediately afler a year o f  assessment for which the individual could not be 

taxed in the State on a disposal o f  relevant assets, or part o f those assets, in 

that year o f  part o f  that year.

What the definition o f  year o f  return seeks to define is the first year for
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which an individual is again, by reason o f  his o r her being resident is taxable 

on disposals throughout the year nolHilhstanding any piovisions o f  a 

Double Taxation Agreement after one or more years o f  assessment for 

which the individual could not be taxed in the State on a disposal o f  relevant 

assets, or part o f  those assets, in that year, o f  part o f  that year 

The definition o f  “in terven in g yea r” in relation to an individual is any year 

o f  assessinent falling within tlte period commencing on the first day o f  the 

year immediately following the year o f  departure and ending on the last day 

o f  the year o f  assessment immediately preceding the year o f  return 

An individual’s “relevant assets’’ are shares in a company, or rights to 

acquire shares in a company being shares or rights which the individual 

beneficially owned on the last day o f the year o f  the individual’s departure 

the inaiket value o f  which on that day—

> is equal to , or greater than 5% o f  the value o f  the issued share 

capital o f  the company, or

V exceeds €500,000

UndcT stih.seciUm (2) the charging provisions o f  the section apply to an 

individual who has relevant assets and w ho—

V was domiciled and resident in the State and could be taxed on a 

disposal o f  relevant assets, and

>  ceases for a period (the intervening yeais) o f  not more than 5 years 

to be taxable in the State on a disposal o f  relevant assets before 

again (in the year o f return) becoming l esident and taxable on a 

disposal o f  relevant assets

Subsection (3) deems, the relevant assets or any part o f  them that were 

disposed o f  in the intervening years, to have been disposed o f  and 

rcacquired at their market value on the last day o f  the year o f  departure 

Under subsection (4) credit for foreign tax (if any) paid in lespect o f  the 

actual disposal o f  the relevant assets or a part o f  them is allowable against 

the capital gains tax liability on the deemed disposal if there is a Double Tax 

Agreement with the foreign jurisdiction concerned I'iirthermore the gain
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r
 capita] gains tax liability on the deemed disposal is to be treated, foi self- 

assessment purposes, as i f  they arose in the year o f  return

Subseclion (2) o f section 68 provides for the commencement o f the new 

section 29A In general section 29A applies to an individual who ceases to 

be resident and taxable on a disposal o f relevant assets for the year o f 

assessment 2003 or any subsequent year However the section does not 

apply to an individual who before 24 February 2003 who while still resident 

ceased to be taxable on a disposal o f relevant assets.
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Mr l.iam Murphy 
Uudgct Section 
Depailiiient o f  Finance 
Upper Merrion Street 
Duiilin 2

Re: Biulgel 2006
C ircutiiveiilion o f  section 29A (iemporary non-ri’iidents) TCA 1997 

Dear Liam
You will recall that in Finance Act 2003, an amendment (insertion o f  section 29 A) 
was made to the Taxes Consolidation Act 1997, to  prevent the avoidance o f  uapilal 
gains tax on the disposal o f  valuable shares by ananging to be tax non-resident, at the 
time o f  disposal o f  the shares, in a jurisdiction which either did not tax capital gains or 
taxed them at a rate lower than 20% Section 29A was not targeted at those who 
intended to emigrate, but rather those who sought to avoid Irish tax by arranging to be 
temporarily non-resident for that purpose However, we have com e across two 
instances (5 individuals involved) where it would appear that attem pts are being made 
to circumvent the provisions o f  section 29A. It is considered that this should be 
countered by legislation

O utline how section 29A w orks
Year /  is a year, immediately prior \oyear 2, in which the individual concerned is 
liable to Irish capital gains tax in respect o f  a disposal o f  valuable shares made at any 
time in the year.
Year 2 is a year in which the individual would not be liable to Irish capital gains tax 
on a disposal o f  valuable shares made at any tim e o f the year In other words, at 
some time during this year the individual, because o f  the terms o f  a double taxation 
agreement, ceases to be liable to Irish tax on capital gains on such disposals in that 
year.
Year X  is the first year subsequent to )>ear 2 for which the individual is again liable to 
capital gains tax in respect o f  a disposal o f  assets made at ajiy time in the year 
The years bet ween I m dyear X  are termed the “intervening years” .

Where X is not more than 7 (i e. there are not more than 5 intervening years) and the 
individual concerned disposes o f  valuable shares (which he/she owned in year 1) in an 
intervening year then under section 29A the individual is deemed to have disposed o f 
and reacquired those shares on the last day o f  year I -  thus rendering him self/herself 
liable to Irish capital gains tax.

C ircum vention  of section 29A
In the cases that have come to light, it appears that the attempt to circumvent section 
29A is being done as follows. An individual has valuable shares in year 1. In year 2 
the individual transfers the shares to his.-'her spouse who in that year goes abroad (Italy 
in both the present cases) and under the Ireland/Italy DTA agreement is not liable to 
Irish capital gains tax on disposals in that year. That spouse sells the shares to a 
third party in year 2 while resident in Italy and we believe will return to Ireland in 
year 3.
Under section 1028 TCA 1997 the transfer o f assets between spouses does not give 
rise to  a capital gains tax liability Furthermore, since the spouse who went abroad
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r
and sold the shares to a third party returned to Ireland within 5 ycAis, prima facie
section 29A should apply I-Iowever, that spouse did not own the shares at the end of 
year I so it is not possible to deem a disposal and reacqiiisition by them at that time. 
Thus Irish capital gains tax on the disposal o f the shares is avoided

r
Proposal  to C o u n te r  ci rcumvention of  section 29A
What has facilitated the circumvention o f section 29A in these cases is the availability 
of relief under section 1028 -  tax-free transfer between spouses. This relief has been 
in existence since the inception of Capital Gains Tax (1975) - a time when the 
possibility o f itiaking substantial gains on shares was more remote, the residence rules 
were more strict (e g. the place of abode test) and foieign travel was more 
inconvenient.
Therefore the relief alTorded by section 1028 (and indeed the similar sections 1030 
(transfers between separated spouses) and 1031 (transfers between divorced persons)) 
is vulnerable to use as a tax avoidance mechanism and not only in relation to valuable 
shares.
The proposal is, therefore, that the relief afforded by section 1028 not apply where 
assets are U'ansferred in a year in which the transferee is not liable to Irish capital 
gains tax on disposals o f such assets in that year.
In the scenario outlined above this would means that the individual transferring the 
valuable shares in year 2 to his/her spouse w'ould be liable to capital gains tax in that 
year on that transfer (irrespective o f the provisions o f section 29 A) In addition, since 
there seems to be no good reason why capital gains tax should be foregone in a 
situation where an individual transfers assets to a .separated spouse (of in the case o f 
divorce, a former spouse^ who is living in and liable to tax in another jurisdiction il ix 
prnpoxed lhat a similar restriction apply to the relief afforded by sections 1030 and 
1031.

If these proposals are acceptable it is considered that they should take effect from 
Budget day in order to prevent any similar avoidance attempts early in 2006.

,A suggested wording for the Principal Features is as follows

"Tlie deferral o f  capital gains lax on a disposal o f  an asset to a spouse, a 
separaied s/)ouse or a former spouse (i.e. following a divorce) will not apply to 
disposals on or after today (7 December 2005) where the sptmse acquiring the 
iLsset would not he liable to Irish capital gains tax i f  he/she disf/osed o f  that 
ai.iet in the year in which he/she acquired it. ”

Please let me know if you require any further information.

Yours sincerely

Joe Stone
Direct Taxes Policy & Legislation Division 
OITice of the Revenue Commissioners 
11 November 2005.
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A M EN D M EN T  O I CIIA PTF.R  2 (C A P IT A !, G A IN ST  TAX> O F  I’A R T 4 A  O F 

P R IN C IP A I, AC1

SPEA K IN G  NO I K

Section 75 implements a measure that was announced in the Budget. U nder the 

capital gains tax code, assets can be transferred between spouses, even w here they 

permanently separated and in certain circum stances where they are divorced, w ithout 

triggering a capital gains tax liability. This is acltieved by treating the spouse w ho 

acquires the asset as acquiring it at whatever the spouse disposing o f  the asset paid for 

it originally. The intention is that capital gains tax is deferred until neither spouse 

owns the asset concerned This relief has been abused in recent years by certain 

persons affected contriving a situation where the spouse who acquires an asset from 

the other spouse sells it on when he o r she is resident abroad in that year and is 

outside the capital gains tax net by virtue o f  the provisions o f  a Double Taxation 

Treaty

Section 75 counters this contrivance by not allowing the relief to be availed o f  in such 

circumstances

SECTION 75
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An Roinn Alifjpartais 
Depailm ent of finance

Ucquesi Ref: KOI/005/201-4 

14 I'cbruary 2014

M r Charles Garnvan

R e -F rccd on i o f In form nlion Request -  Taxation o fTem poran ' Non Residents

Dear Mr. Caravan,

I refer to the request which you made under the Freedom o f Information Acts 19*̂ 7 and 
2003 for access to records in relation the taxation o f temporary non residents. Telephone 
conversations with M r l.iain Smith and Ms Anita Kelly o f this office, refer.

In response to your request. I have decided to gram your request for all records, I’ lease 
find attached copies o f the records released to you under this request, including a copy o f 
a schedule listing all documents relating to the search.

I f  you have any queries Ms Anita Kelly may be contacted by direct telephone at mnnber 
(01) 6696310. Anim w ill endeavour to answer any questions you may have, and to assi.st 
you generally in tills mailer.

In  any correspondence with this Department regarding your F O I request please quote the 
above Request Reference.

Yours sincerely,

Donal Murtagh 
Deciding Officcr

Tilt'e an F6fi /  Toi, 353 1 67fi 7571 G ovenifpertt EuilO'tiH?
Sraid UbcM Fs c s  \  F s x ' 353 1 678 9936 U p w 'f M e ffo r  Stfesl
Boils A lha C l a'.h 2 GI«o AtHull I LoCall:1890 66 10 tO Dub In 2
Eire http//Svyvw’inane® gov f« Ireland
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N a m e: M r C harles  C a rava n

Ref No: 005/2014
Request Documents relating to the taxation of Temporary Non Residents 
Schedule of Records: Summary of decision making

Record No
Brief Description and Date of 

Record File Ref
No of 
Pages

Deasion 
Grant/ Part 
Grant/Reftjse

Basis of Refusal 
Section of Act

Reason for 
Deasion

Public Interest 
Considerations if 

applicable

Identify deletions 
where record is 

part refused
(for ar>d agams: 

release)

1

Memo to Minister - November 2005 
■ Circumvenlion of S 29A TCA 
1997 F49/32/06 3 Grant

2

Letter - 11 November 2005 • Re 
Budget 2006 • Circumvention of S 
29A

F 49/32A)6 2 Grant

3
Speaking Note - on Committee 
Stage Amendments to Finance Bill 
2003 = S 29A

F49/127/03 2 Grant

4

Memo to Minister -1 4  Febnjary 
2003 • Section 65 CGT anti 
avoidance F 49/127/03 2 Grant

5
Memo to Minister - 13 Novemt>er 
2002 - Avoidance of GCT through 
temporary emigration

F 49/182/02 5 Grant

6
Letter -1 2  November 2002 - Tax 
avoidance through temporary 
emigration

F49/182/C2 5 Grant
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C h i ll ivs ( la r iu  an

Revenue H
Cain ag ijs  ('n s ta im  na hE irra n n

l..>  . H'l ' i -  ';n r-

(.Jilig na gUwrioinfii'i twr^»m 
na gWsdm<i fAwa

Teacti B3l aiigh

73/?9 Sf4hl an Miota loch} 

AtM Cliath 2

Eire

vftvw.revenue le

OfticR of the Reveni:o Comniissiono's 
u rg e  Case? OtV'Ston 

House
n '7 f)  I o-ive-- Mourt Stiffl!

DiiWlna
T(»tarM1

4'^ December 2013

RK: KOf Ke(iiies(C RfVTS577l/20JJ

D c jir  ^ l r .  C n ra v n n ,

1 ic fc r to \o u r iccjucst rcccncd X* November 2013 under ihe Freedom o f b ifo im a lion  Acts 1^97 and 
2(MI3 (TO! Acts) tjccking documents relating lo ibe background lo ihe "la.N exile*' ii^suc and number o f  

la \  exiles'

f-OI decision-maker fo> I arge Cases D i\ ision in Revenue Commissioners, please find below 
inrorination vvhieii has been extrajx^laled or deduced from documents which is relevant to >our 
specific requests w ith  regard to;

•  7 fie number o f  such non-residents whose affa irs are dealt w ith by Rev eiiue Laige Cases
Div ision (G iuup 4). and the mimber o f  those ind i\idua !s who arc Irish dom iciled andA>r were 
pievjouslv resident or were previoush resident or ordinarilv resident in Ireland ((iroup

• The antount o f  income lax and capital gams tax paid by cach o f  the (iroups ( 4 ^ 5  onK I
•  Ih e  number o f  audits oi investigatjons into indiv iduals in Gmups 4 5 onlv as described

above, and the amount, i f  an\. o f additional taxation rccovcred
• Mie number t»f investigations into lesideiK'C or dom icile status o f ind i\idua ls in Groups 4 ^

onlv described above, and the resull.s o fa n \ such in\estmalions
• Ihe number o f  appeals bv indiv iduals regarding their residence, ordinarx residence or 

dom icile in lie land for tax puiposcs

For each year from 1 Januar\- 2t'0() to date.

n^c information provided below is the only relevant information found ni documents relating to 
(iroups 4 and 5 that were not creatcd for the specific purpose o f  answering PQs or fo i the Revenue 
Annual Report that us already freeh available to the public in Revenue Annual Repoit on 

or in PQs on www o ircachtas ic

.̂ (1 o f the eases dealt w ith  m H igh Wealth Individuals <H\VI) unit o f  Revenue Large Cases D ivision
for the tax \ca r 2005 were non-resident __  ________________________________________ __________
27 Intetventions which appeared to have a residence issue were undertaken In 2(H>‘> bv the llig h  
Wealth Individuals (H W llu n it , 21 closed. I at ap|>eal and rest on«gotngas at Januan 20 12

It IS mv understanding >ou w ill also be receiv ing a repis from another section o f revenue relating lo 
other asp'ects o f this request
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Please nolo ihat should >uu \Msh lo ha\e this decision rc\ iewcd an application for rc\ic\s n insi be 
made not lalcr than 4 weeks after nolifica iion  o f  this deci:>ion. (A  eopv o f  ihc rcvicss procedures is
altached )

Vours sinccrclv.

0  V ^  1 u C C l^ O

M a rtin a  M u llignn  ^ 
DeiU ion M aker 
Large Cases D ivision
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Revenue t
Mr. Charles Caravan Office ol the Re-zenue Conmissianers

Capital Taxes D vislon

Slanpiiig Budding

Dublin Castle

DuDlin 2

trefand

Qiiig 'la gCoimisin^iri loncaim

Rannin C^nacha Caipitiuia

Aras Sta'Tip^la

Caislein Shaile Alha Ctiath

8ai'e Atha CNath 2

t i t t

December 201.'

He: Freetlom of liit'o iination Request C'RMS 5771/2013

Dear Mr. Ciaravan

I refer lo your request under the I reedoni o f liilbrmation Act 1997. »is amended, tor access to 
documents relating to the taxation o f non-residents

lii'pons, nicmaniiHlu d ik l a r co n vs iu u u h im ' n jc e iw i!  from or lo. o r nok’s or
mmuk's o f m ei'iin^s o r Jjscn.s.\ioits u i i l i  other y fA vn im cn i dc/Kirf/uc/H.s o r o ffic ia ls  
ihereof in  rc h iio n  to tax evi/cs

B rie fing  nofe.s o r other expUinalory ilocnmciils p ro v iJ c il to (io )vrfn ttcn t ministers o r 
other ID s o r Seimtors in  re la tion to Parhn/nenia iy Oiiesiions o r p ro p o w tl 
iimethlim nts to i  iihtiice H ills in  the peri<hl from  /  January 2000 to  Jaie, in  re la tion to 
the tmniher of. o r the taxation o f non-residents o r o f  tax exiles o r t i i re la tion  to the 
taxation o f uiJivuh ia ls on the basis o f  the ir Irish  ciitzenship or /ufssession o f an Irish  
fHissport.

\ have not identified a n \  records in relation to vour request H onsc \ c t . it is my understanding 
tlial you \\ ilf  be receiving iiifoiniation from another section o f Revenue which may assist 
vou.

Should \ou wisii to have this decision reviewed, an application for review nuist be made not iatcr than 
4 nocks artcr notification of this decision. \  copy of the rcAicvv prtx:cdures is enclosed for \our 
information

^’ours sinccrclv.

Michael nuckkV 

Assistant IVincipal 

C apital Taxes Bianch
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IJ An Roinn A iryoadais 
DeiJdrtinwiil of F inance

Hcqucsl Hcf: K01/003/20U

Mr Charles Caravan

Ke -  I 'rccdom  o f Inform ation  Request -  I 'axation  of Non R esidents and T ax Exiles

Dear Mr. Caravan,

I refer to the request which you made under Uie Freedom o f  Infonnation Acts 1997 and 
2003 for access to records in relation the taxation o f  non residents and the background to 
the 'tax exile’ issue. Telephone conversations «  ith Mr Lium Smith and Ms Anita Kelly o f  
this office refer.

Please find attached copies o f  the records released to you under this request, together with 
a schedule listing all documents released. Parts o f  some documents have not been 
released. The purpose o f  this letter is to explain that decision. This explanation has the 
following parts:

1) a schedule o f  all o f  the records covered by your request;
2) a stateinent o f how you can appeal this decision should you wish to do so.

This letter addresses each o f  these parts in turn.

1. Schedule o f R ecords
A schedule o f  records is attached to this letter which shows the records that this 
Department considers relevant to your request. It also gives you a sum m ary and overview 
o f the decision as a whole.

The schedule describes each record, and indicates w'hether the record is released in full, or 
released with deletions. W here records are part granted, the schedule refers to the 
relevant sections o f  the FOI Acts which apply. The schedule also provides brief reasons 
for the decision to exempt these records.

2. R ights of appeal
'I'ou may appeal this decision. Please note, however, that a fee applies for an appeal, with 
the exception o f  a n .a p p M la ^ in s t^ e  im jw M tjoiipfa fee. The level o f  this has been set at 
€75. In the event that you need to make such an appeal, you can do so by w riting to the 
DFOI Unit, Department o f  Finance. Upper Merrion St. Dublin 2, enclosing the 
appropriate fee or in the case where no fee is required you can send your appeal by e-mail 
to pal.hiekMOn@finance.Bov.ie . Payment should be made by way o f  bank draft, money 
order, postal order or personal cheque made payable to the Accountant, Department o f

T t t h t i  a n  R  <il1<iifc 
S ra ic  M nu rfean  UacW 
Bail« Attia CUdtn 2

Frtn 3 5 3  1 6 7 6  7571 
F a c s /F a k -  353  1 6 7 8  093 6  
O l20  A ltu il . l-oCail 1890  6 6  10 10 
http . firw tc6 .gnv .ie

G o v o fn m e rl BuilOings 
U ppof M o 't 0 0  Stro<»t 
DL*.in 2 
Ire a nd
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Financc. You should  m ake your appeal w ith in  4 w eeks (20  w ork ing  d ay s) from  the dute 
o f  this no tifica tion : how ever, the m ak ing  o f  a late appeal m ay  be  perm itted  in appropria te  
c ircum stanees. The appeal w ill invo lve a com ple te  reconsidera tion  o f  the m atter by  a 
m ore  sen io r m em ber o f  the  s ta f f  o f  th is D epartm ent/B ody,

If  you h ave  an y  queries. M s A nita K elly  m ay  be contacted  by  direct te lephone  at (01) 
6696310. A nita w ill endeavour to answ er any  questions you m ay  have, and to assist you 
g enerally  in th is  m atter.

Finally , I w ish  to d raw  y our a tten tion  to pub lished  Tax S tra tegy  G roup  papers w hich arc 
a lready  in the  pub lic  dom ain  w hich  m ay  con tain  m aterial o f  re levance  to your areas o f  
in terest. Published papers from  2006 to 2012 are  availab le  at WTVvv.taxpolicv.i’Ov.ic.

In any correspondence wilh this Department regarding your FOI request please quote the 
above Request Reference.

Y ours sincerely ,

D onal M urtagh 
D ecid ing  O flice r

A.2(c)(v)
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Name: Mr Charles Garavan

Ref No: 003-2014
Request Records relating to the taxation of non residents and tax exiles 
Schedule of Records: Summary of decision making

Record No.
Brief Description and Dale of 

Record File Ref.
No of 
Pages

Decision 
Grantf Part 
Grant/Refuse

Basis of Refusal 
Section of Act

Reason for 
Decision

Public Interest 
Considerations if 

applicaDic 
(for arx) against 

reieas«)

Identify delenons 
<AThere record is 

part refused

1

Note - Budget 2006 • Abolition of 
Remittance Basis for Empioyment 
Income

F49 1 Grant

2
Submission - Budget 2009 - Tax 
Residency Rules F 49 2 Grant

3
Citizen Based Taxation: 
Information Note F 49 2 Grant

4

Submission - Finance Bill 2009 * 
Changes to residence and orainary 
residence rules

F49 3 Grant

5

Speaking Note • Financial 
Emergency fy^easures in the Public 
Interest Bill 2009

F49 2 Grant

6

Submission - Budget 2010 - 
Changes to Residentce and 
Ordinary Residence Rules

F49 4 Grant

7 Email L Smith 03 10 2010 F49 2 Grant

8

Briefing - Select Committee - 
15 12.2011- CGT Temporary non 
resident char>ges in Finance Act 
2003

F49 1 Grant

9

Bhefing - Select Committee • 
15.12.2010 - Residence changes 
Finance (No 2) Act 2008

F49 1 Grant
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10

Bnofir>g - SeJecf Committee - 
15.12.2010 - Tax tx ile s  generally

F 49 1 GrarU

11 Email D 0  Leary 07 10 2011 F 49 3 Grant

12

Submission to Minister - Budget 
2012 • Ctianges to Tax Resident 
Rules

F 49 10 Pari Grant s. 20
Oelit>erative
Process

p i;  p7, p8 -l0

13 Email D CunntffeeO l 12-2011 F 49 5 Grant
14 Email Des 0  Leary 24.12.2012 F49 7 Grant
15 Email S Reynolds 25.04.2012 F 49 2 Grant

16

Submission to Minister - 
Residence for Tax Purposes 
29.11.2012

F49
16

Part Grant
s. 20

Deliberative
Process p i;  3, 4-10

17 Infonmation Note on item 16 F 4 9 2 Grant

18 Email M Shaughnessy 04.01.2013
F 49

2
Grant

19 Email S Ryan 09.01.2013 F 49 2 Grant

20 Submission to Minister Sept 2013 F 49
2

GranI
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A bolilion  o f Rcniittiuice Hnsis fo r Kmplovnicnf Ineoiiic in Biidiiel 2001) 

Rackt’ rouml
Tiicrc is a long standing proxision that persons who are resident, but not domiciled, in 
the UIC or Ireland may avail o f the remittance basis o f taxation whereby they are 
taxed only on the amount o f foreign income remitted to them in the State.

The Remittance basis was utilised by multi-national companies operating here as an 
incentive to foreign domiciled executives who take up management posts with these 
companies but keep most o f tlieir income offshore. It was popular in the ITSC area 
and was well marketed by the IDA in attracting inward investment.

The remittance basis was confined to a small nuiiiber o f persons who might not 
othenvise come here or whose skills and presence were vital tn attracting and keeping 
foreign linns in the State. However, the large scalc influx o f foreign (rum UK) 
workers here in recent years led to a concerted use o f  the remittance scheme on a tax 
planning basis to employ such nationals here while paying little  by way o f  income 
tax, as was used in the Gama case.

The use o f the rc-mittance basis became widespread in the construction sector and in 
other areas including tourism, pharmacy, mining, fishing and certain professional 
services. There were reports o f lax planners oflcring the scheme on a package basis 
to firms employing foreign nationals. Complaints o f the unfair competition with Irish 
firms and workers were made

Budget Change
In Budget 2006, the remittance basis was abolished outright in respect o f employinent 
income in so far as the employment is exerciscd in the State. This took elYect from 1 
January 2006. Ihe measure was aimed at en.suring that income tax relating to 
employees could not be avoided by having arrangements in place whereby the income 
o f the employees was paid by non-resident firms into a bank account abroad. This 
ensured equality o f treatment for tax purposes for all Irish resident employees 
regardless o f nationality. The yield from this measure was cstimatetl at over t5 0 n i in 
2006, t75m  in 2007 and €U)Om in a subsequent full year.

Position post Budget 2006 Change
Although the remittance basis was abolished on employment income, it continues to 
apply with regard to investment income, and income from employments exercised 
outside the State.

In the aftermath o f  the abolition o f the remittance ba.sis there was pressure from some 
affected sectors, most notably IFSC companies, to reintroduce the provision. They 
argued this would affect their ability to attract highly skilled workers. .A 
remtroduction o f  the remittance basis on employment income is not considered 
necessary at this time.

A.2(c)(v;ii)
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Hiidgct 2009 -  Tax  Rcsidcncy Rules

D crck M oran
K evin C ard iff, to  see  p lease 

M in is te r , from  Paul R yan

D ecision  S o u g h t
A pproval is souglit to consider the  p o ssib ility  o f  red u c in g  the  nu m b er o f  days in 
w hich  an indiv idual m u s t be  residen t in the  S ta te  b efo re  becom ing  residen t fo r tax 
purposes. T h e  curren t ru les, set ou t below , a re  consis ten t w ith  m ost o th e r d eveloped  
co im tries and  it is proposed  that there  is no  changc.

B a c k g ro u n d  a n il a n a ly sis
An ind iv idual is  res iden t in the S ta te  for tax p u rposes for a  particu lar year in  e itlie r o f  
the fo llo w in g  c ircun istances:

• i f  h e /sh e  spends 183 days o r m ore  in Ire land  f or any  purpose in that tax year; 
o r

• i f  hc/slie  spends  2 80  days o r m ore  in Ire land  for any  purpose  o v e r a period  o f  tw o  
co n secu tiv e  tax years  h e 'sh e  w ill be reg a rd ed  as re s id en t in Ireland fo r th e  second  
tax  year.

A s rega rds  the  term  ‘o rd inarily  re s id en t’, an  n id iv idual w ill becom e ‘Irish  o rd in a rily  
re s id e n t’ for tax  p u rposes i f  hc/'she rem ains  Irish  res iden t for the 3 co n secu tiv e  years  
after his^lier re tu rn  or com ing  licre to live.

A day  is o n ly  coun ted  w here  the ind iv idual is p resen t in  the S tate a t m idn ig lit. T h is  
m eans tha t th e  fo llo w in g  arc  not counted:

1. days  o f  departu re , and
2. d a y s  in w hich  indix iduals a rriv e  early  in the  m o rn ing  and  depart b e fo re  

m idn igh t.

ITierc has b een  m uch  c ritic ism  o f  w ealth y  in d iv id u a ls  w ho o rgan ise  the ir a ffa irs  to 
en su re  tha t th ey  a rc  n o t re s id en t here  to  avo id  p ay in g  tax on  their w orld  w ide  incom e, 
p a rticu la rly , th o se  w ho h ave  acccss to p riv a te  je ts .

A cco rd in g ly , a reduc tion  m ay  be  possib le  in  the  c u n e n t am ounts o f  183 days  (s in g le  
tax year) and  2 8 0  days (tw o  tax years) by  30  days  to 153 days  and by  45 days  to  234 
days, re sp ec tiv e ly .

H o w ev er, it can  be  a rgued that a reduction  in the numbcT o f  days th a t an  ind iv idua l 
m ust be re s id en t here  to beco m e  tax re s id en t w ill h ave  m in im al im pact on  those  
in d iv id u a ls  as  th ey  can  o rg an ise  the ir a ffa irs  w ith in  the pa ram eters  o f  an y  p rev a ilin g  
leg islation .

A.2(c)(ix)



A.2(c) Request 3 -  Revenue Commissioners (CRMS 5 7 7 1 /2 0 1 3 )  and 
Department of Finance (FOI/003/2014)_______________

In lliis regard , .such a m ove w ould  l ia \e  w ide r conscqucnccs on  m igran ts  and o ihors 
w ho  spend  tim e occasiona lly  in the state, T h e  ex is tin g  183 day  ru le is consis ten t w ith 
o th e r ju risd ic tio n s , particu larly  those  w ith  w hom  w e h ave  c lo se  trade  and d o u b le  
taxa tion  ag reem en ts, in m any  cases, in d iv id u a ls  will sa tisfy  ihe residency  ru le s  in 
bo th  co u n trie s  to a doub le  taxa tion  ag reem en t and th is w ill n ecessita te  the  u se  o f  t ie 
b reak er ru les  (i.e. an arrangeinen i w hich  is u sed  to decide w here  an indiv idual res ides  
for tax pu rp o ses  be tw een  the  tw o  Slatc-s to an  agreem ent), w h ich  are no t g enerally  
requireil al p resent.

T h is o u tco m e  w ill com plicate  the lax system  and Ire lan d ’s d oub le  taxa tion  
ag reem en ts , u n derm in ing  o u r effo rts  to e x p an d  ou r netw ork  o f  such  ag reem en ts  and 
ad v erse ly  im p ac tin g  upon the  po ten tia l b en efits  in Ihe a reas  o f  econom ic  activ ity , 
cm plo> inen t grow th  and ex tra  tax re \'cn u e  w hich  flow  from  an  ex tensive  netw ork .

It is, the re fo re , p roposed  lhat there  is no  c h an g e  to the  ex istin g  residency  p rov is ions . 
H ow ever, th is  area  can be kept under rev iew  to  m on ito r th e  cu rren t arrangem en ts  and 
th e  a rran g em en ts  in o ther ju risd ic tio n s , e sp ec ia lly  those  w ith  w hom  w e have c lo sc  
trade  and d o u b le  taxa tion  agreem ents.

Y ou m ay  w ish  to d iscuss w id i officials.

C apital T ax a tio n  and  Sav ings po licy  
22™’ Sep tem ber, 21)08

A.2(c)(x)



A.2(c) Request 3 -  Revenue Commissioners (CRMS 5771/2013) and 
Department of Finance (FOI/003/2014J____________

Citizenship-based Taxation: Information Note

To: Derek Moran, Assistant Secretary, Budget, Taxation and Economic
Division

From: Liam Smith, Capital and Savings Taxation Policy

Date: 5 March 2009

In common w ith most countries, the taxation of individuals in Ireland is based on a 
combination o f the residence of the individual and the location of the source of the 
income. Broadly speaking, a resident of Ireland is taxed on his or her worldwide 
income, whereas someone who is non-resident Is taxed in Ireland only on Income 
arising in Ireland. [There are variations on this depending on an individual's ordinary 
residence or domicile status -  fo r example, individuals who are not ordinarily resident 
or not domiciled in Ireland are only taxed on foreign income to the extent it is 
rem itted to the State.]

The United States has a system of citizenship-based taxation, under which a US 
citizen is liable to pay US Income tax on his or her worldwide income regardless of 
where he or she is resident. The US system is in place since 1913‘ . This is also 
combined w ith a residence based system, in that "resident aliens" - non-US citizens 
who are resident in the US - are liable to US tax on worldwide income. Very few other 
countries use citizenship based taxation -  as far as I can establish the only other 
countries who may have a variation on a citizenship based taxation system are the 
Philippines', Eritrea^, Mexico"' and Israel^.

A number o f issues would have to be considered if citizenship-based taxation was to 
be introduced in Ireland:

. Com pliance/Enforcem ent -  A 1985 report by a US Congressional sub
com m ittee estimated that as many as 61% of US expats do not file US tax 
returns, and an IRS study in 2001 stated that 300,000 US taxpayers claimed 
the "fore ign earned Income credit", which is a low figure In light of estimates 
tha t approximately 5 million US citizens live outside the US*. While the US 
passport form  requires US citizens to provide their Social Security Number 
(equivalent of PPSN), and this data is provided to the IRS’ , a US citizen 
resident abroad will not be refused a passport for not having filed a tax return. 
The IRS only has offices outside the United States in London, Paris and 
Frankfurt®. I t  has few sanctions to enforce or improve compliance, as do the 
Revenue Commissioners if Ireland introduced a "citizenship-based" taxation 
system in Ireland.

1 Blum and Singer. “A  coherent policy proposal for US residence based taxation o f individuals*, al 
htlp:,'''w>A'M.'.accessmylibniry.com/coms2/5ummary_0286-35069893_irM

2 http://w'\^'w.off‘5hoiciuve8lment.conL'current issuc/lat»gcrl79.1uml
3 Ibid,
4  Bhagwati and Wilson, “ Income Taxation in ihc Presence o f liiternalional Personal Mobility: An Overview" at 

http: /books googlc.com books?hl-en&lr=-&i(l=‘RXCG TdlG E5kC& oi-fnd& pg' PA3&dq^%22Bhagwali%22^%22i 
ncomc‘ Taxation Un *-lhe^Presence+of-*^h»lcrnaiiona|-^,..%22+&otS“ J10z7DanNg&sig=5y4nH37r>’_xI.xABktTz7GV  
7xWH4

5 htlp;/ 'wuw.canadianbusine.ss.convcolumniRU-'jack_mijUi‘anicle.jsp'’content-2()060814_79915_79915
6 As note 2
7 US passport application fonn at htrp;//w\^’\v.state.gov/documcnls.organizatica 79955.pdf
8 As note I

A.2(c)(xi)



A.2(c) Request 3 -  Revenue Commissioners (CRMS 5771/2013) and 
Department of Finance (FOI/003/2014) _______

D oub le  T axa tio n  A greem en ts  -  A!! Ireland’s double taxation agreements 
(other than the DTA with the US) would have to be modified to provide tha t one 
contracting state reserves the right to tax its citizens v^herever they are 
resident. The introduction of a citizenship-based taxation system m ight lead to 
difficulties in negotiating new DTAs, or even to the cancellation of existing 
DTAs. The US has a network of over 60 DTAs’ , which might be seen as low in 
the light of Its importance to the world economy -  by comparison the UK, which 
has a residence/source based taxation system, has over 100 DTAs'°. Given 
tha t Ireland is much less central to the world economy than either the US or 
the UK, the introduction of citizenship-based taxation could weaken our tax 
treaty network and thereby damage our competitiveness.

• Additional yield -  The main income o f most Irish citizens resident abroad 
would be the ir employment/trade/professional Income, and their country of 
residence would have the primary taxing rights on such income. The additional 
yield to Ireland from such cases would be small. The US system provides for a 
"foreign earned income exclusion" ($87,600 in 2008” ) whereby employment, 
trade and professional Income up to tha t amount is not taxed. If citizenship- 
based taxation was introduced, it would be wise to consider a sim ilar exclusion 
to put most potential non-resident taxpayers out of the tax net. In most cases 
a DTA would provide that certain sources of income (for instance, deposit 
Interest income) is only taxable where an individual Is resident, so the 
additional yield to Ireland from such cases would be nil.

. Potential Complications - I f  Ireland introduced citizenship-based taxation, an 
Irish citizen resident in France who had an investment property in Spain might 
have a tax liability in all three countries, and again the potential yield to Ireland 
would be small.

• Opposition to citizenship-based taxation  -  The Association of Americans 
Resident Abroad opposes citizenship-based taxation, and some US tax 
academics have suggested abolishing it. Similar opposition could be expected 
from Irish diaspora groups if citizenship-based taxation was Introduced in 
Ireland, In theory, everyone born in Northern Ireland would be required to file 
an Irish tax return, and substantial numbers in Great Britain and the USA also. 
In the current climate, when individuals m ight feel compelled to emigrate to 
find work, it would not be well received if the Irish Government continued to 
seek tax from the Income of people who were unable to obtain work in our 
economy.

The introduction of citizenship-based taxation has been mooted as a possible way of 
challenging public unhappiness at the "tax  exile" phenomenon -  individuals who have 
most o f the ir interests in Ireland but who arrange the ir affairs so as not be resident 
here and are perceived to  pay little  tax here. This has been tackled to some extent in 
the last Finance Bill by removing the "Cinderella rule" so tha t presence in the State for 
a day (fo r the 183 day o r 280 day rule) means presence at any part of the day. I f  it 
is decided that the tax exile Issue Is to be tackled, it m ight be better to do it by 
changing the residence, ordinary residence o r domicile rules rather than by adopting 
citizenship-based taxation.

9 hnn 'V'vww.irs goV'1>usiiii.-sses\mall'artic[e.'0.,id- liiH694.00.himl 
10hnp:'/www.hinrc gov.uk'inlemalional'tnraiiesl him 
" hitp;/www.irs.gov/publicalionst'p54/ch04.html#<;n US publinkl0004749S
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Finance Bill 21109 
C hanges  (o res idence and  o rd ina ry  residence rules

D fick  Moran 

Jim O 'U ricn. to see please 

M in ister, from Paul Ryan

Dceisiun Sought
It is understood that you wished to see options for changes to the rules for treating an 
individual as resident or ordinarily resident in the State for ta x  purposes in the context 
o f  the overall so-called 'tax ex ile’ issue. The proposed optioTis will make it more 
difficult for individuals who are effectively based m Ireland to becom e ncm;rcsidcnl, 
m aking them more likely to be chargeable to Irish tax on their worldwide income, 
rather than simply on income arising within the State. Any changes could take effect 
from I January 2010.

B ackground
Current residence rules
C unently , an individual is resident in the State for tax purposes for a tax year if  they 
are present in the State:

•  for 183 days or more in that year; or
• for 280 days or more in that year and the previous year (althougli if  he or she 

is present in the State for .10 days or fewer in eithei year, those days arc not 
counted).

An individual becomes ordinarily resident in the State after three consecutive tax 
years o f  residence; conversely, an individual ccases to be ordinarily resident after 
three consecutive tax years o f  non-residence.

Abolition o f  the "Cinderella ru le"
U p to 3 1 December 2008, an indivi<iual was only regarded as present in the State on a 
day if  he was present in the State at midnight on that day - colloquially denoted as the 
‘Cinderella rule '. This was changed in the Finance (No. 2) Act 2008 so that an 
individual would be treated as present in the State on a day if he or she was present in 
the State at any time during that day.

Recent controversy concerning "lax exiles  "

There has been recent adverse m edia comment about an individual becom ing non
resident to avoid a Capital G ains Tax liability, While the issue w hich led to the recent 
controversy was resolved in Finance Act 2006, there m ay be som e scope for further 
tightening the tax residence rule.

A . 2 ( c ) ( x i i i )



A.2(c) Request 3 -  Revenue Commissioners (CRMS 5 7 7 1 /2 0 1 3 )  and 
Department of Finance (FOI/003/2014)_______________

I’ro p o sc tl chaii^c^
I S3 tiay rule no chanf'e proposed
It is  nol p roposed  to  change the "183 day” ru le because  it is com m on to  m any  
ju risd ic tio n s  and is also  a  s tandard  test fo r rcsidcnce  in m ost D ouble  T ax a tio n  
A greem en ts (D l'A s). In any  even t, red u c in g  the  num ber o f  days  in w h ich  an 
ind iv idua l becom es residen t w ould  m ean  that m any  peop le  w ould becom e re s id en t in 
tw o ju risd ic tio n s  at once, w hich  cou ld  lead  to g rea te r use of com plex ‘tie -b re a k e r’ 
ru les  in ou r D TA s. T his cou ld  co m p lica te  o u r tax system  and underm ine  o u r e ffo rts  
to expand  ou r tax treaty  ne tw ork , w ith ad v erse  c ffcc ts  on  econom ic a c tiv ity  and 
em ploym en t grow th.

Proposal No. I -  chanf<c the '280 day ’ rule to a '250 day ' rule
T h e  first proposal is to reducc the ‘280  d a y ’ period  o f  p resence  over tw o  y ears  to  251) 
days. T h is  w ould  reduce the  average  n u m b er o f  days  an indiv idual w ou ld  h av e  to 
spend  in Ireland to beco m e  tax residen t to  125 per year. In com bina tion  w ith  the 
abo lition  o f  the ‘C indere lla  ru le ' in last y e a r’s F inance  A ct, th is w ill m ak e  it m ore  
d ifficu lt for ind iv iduals  based  in Ireland to beco m e non-residen t.

Proposal No. 2 -  re-introduce a 'place o f  abode' lest for residence 
T h e  second  p roposal is to rc -in tro d u ce  a ‘p lace  o f  a b o d e ' lest so that an ind iv idua l 
w ho has a p lace  o f  abo d e av ailab le  for th e ir  u se  and is present in th e  S tate  fo r 90  davs 
o r m ore  in the veiir w ill he treated  as b e in g  re s id en t in  th e  Stale.

U p to  1994 there  w as a 'p lac e  o f  a b o d e ’ te s t fo r tax residence, w hich  w as d ev elo p ed  
th rough  case  law . T h is  test w as m od ified  in 1987 to p rov ide  that ind iv idua ls  w ho  had 
a trade, p ro fession , o ffice  o r em p loym en t ou tside  the  S tate, (no  part o f  w h ic h  w as 
ex erc ised  o r p e rfo rm ed  w ith in  the  S ta te ) w ou ld  not be  trea ted  as re s id en t so lely  
because  th ey  had a p lace  o f  abode  in th e  S late. T he  p lace  o f  abode  te st w as ab o lished  
in 1994 w hen  the  ‘ 183 d a y ’ and ‘280  d a y ’ tests  w ere  in troduced.

A num ber o f  ju risd ic tio n s  (inc lud ing  A ustra lia , Japan  and N ew  Z ea lan d ) h a v e  a 
c o m b in a tio n  o f  a ‘d a y  co u n tin g ’ ru le  for re s id en ce  (u sua lly  183 days per tax y ear) and 
a  'p la c e  o f  a b o d e ’ test.

T lie  re -in tro d u c tio n  o f  a 'p lace  o f  a b o d e ’ test w ould  p revent ind iv idua ls  w ho  are 
e ffe c tiv e ly  based  in Ireland fi-om u sin g  th e  re s id en ce  'd a y  co u n tin g ' ru les to  declare  
th em selv es  non-residen t and  avo id  p ay ing  tax in Ireland o n  n o n -h is h  incom e. 
F requen tly , these  ind iv iduals  are n o t re s id en t in any  co u n try  and m uch  o f  th e ir  incom e 
and  g a in s t:o u n tax e d .'

Proposal No. 3 -  reduce ordinary residence' period vn arrival to two years
T h e  th ird  p roposa l is to red u ce  th e  p e rio d  w ith in  w hich  an  ind iv idual b eco m es
o rd iiiarilv  residen t from  3 tax  years to 2 tax y e a rs '.

‘ C o n sid e ra tio n  co u ld  be given to re-in lroducing  the  changc  m ade in 1087 to  a llow  in d iv id u a ls  m o v ing  
ab ro ad  for w ork  nol lo  be treated  os resident tiim ply because  ihcy  have a p lace o f  abode in (he Slate. 
H ow ever, D T A s and  incom e tax re lie f  for c ross-H order w orkers shou ld  p reven t m ost m d i\id u a l.t in that 
p o silio n  from  b ecom ing  liable for addiiional lax in Ire land .

 ̂ F o r exam ple , cu rren tly  an  indiv idual w'ho was p rev io u sly  n on-residen t but w ho w as re.sident in 2006 , 
2 0 0 7  and 200 8  beco m es o rd in arily  residen t in 20t)9. T h e  propo.sal is to change the  law  so  th a t a
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(Jrdinary residcncc plays a part in the tax-rclicving provisidii known as tlie remittance 
basis o f  taxation. The remittance ha'iis applies to most foreign income and was also 
le-applicd on a limited basis to ccrtain foreign employment incomc in last year’s 
Budget’ . I he am endm ent will rcdiice the period such an individual can avail o f  the 
rcm ittancc basis o f  taxation on their foreign incomc from 3 years to 2 years.

O rdinary residence is also a key concept for Capital Gains Tax (CGT) ])urposes in that 
an individual w ho is domiciled in the State and either resident or ordinarily resident in 
the State is liable for CGT on disposals o f  all assets no matter where they are situated. 
The am endm ent will not negate this in any w ay (ns the individual is tax resident in 
any event and within the full charge to CG 1).

It is understood that some individuals arc arranging their affairs so that while they are 
resident in som e years they never become ordinarily resident, and thus are only ever 
taxable in Ireland on Insh-sourced incomc Such individuals arc usually not resident 
in any other S tate in years when they are not resident in Ireland and a large portion o f 
their incom e would therefore go untaxcd. As stated above, in the current clim ate it 
does not sit well that some wealthy individuals can arrange their affairs in this 
manner.

Hither or both o f  the proposed changes to the residence rules would m ake it more 
diflicult for individuals not to become ordinarily resident, so it may be thought 
unnecessary to change the ordinary residence rules as well.

C onclusion
Changes to residence and ordinary residence rules could realistically be m ade in any 
or all o f  three ways:

(i) Change the ‘280 day ' rule to a ‘250 day’ rule;
(ii) Re-introduce a ‘place o f  abode’ test for residence; and
(iii) Reduce ‘ordinary residence’ period on arrival to two years.

Subm itted for consideration and discussion at Cabinet. You may also wish to discuss 
with officials, i f  required.

Capital & Savings Taxation Policy 
15 April 2009

[ueviou,sIy n o n -re s id en t ind iv idual w ho  is re.sjdent in 2010 and 2011 will b cco m e o rd in arily  residen t in
2012, ra th e r tJian he o r she h a \  ing a lso  to be res id en t in  2012 in o rder to becom e o rd inarily  res id en t in
2013. It is n o l p ro p o sed  to change  “ three year” o rd in a ry  res id en ce  rule for indiv iduals leading  the 
State

'  1 he rem ittan ce  b asis  of la.xation seeks to  lax o n ly  that e lem en t o f  foreign incom c nnd/or gains 
rem itted  to  S tale  and  can  b e  ava iled  o f  b y  an ind iv idua l w ho  is Irish tax resident, bu l is not o rd inarily  
res id en t in  the S ta te  ( fo r  foreign  incom e on ly ), an d  by  ind iv id u a ls  w ho arc residen t but n o l d o m ic iled  in 
the .State ( fo r  fo re ig n  in co m e an d  capita l gam s).
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13. - S ec tio n  819 o f  th e  T ax es  C o n s o lid a tio n  Act 1997 is a m e n d e d  by  
su b s t i tu t in g  th e  fo llo w in g  fo r  s u b s e c tio n  (1) (a):

'(a) at an y  o n e  tim e  o r se v e ra l t im e s  in  th e  year o f a s s e s sm e n t 
fo r  a p e r io d  in  th e  w h o le  a m o u n t in g  to  90 d a y s  o r  m o re , o r '

—D eputy  loan  Burton

SPKAKINC NOTE

Section 819 iif the Taxes Consolidation Act provides that an individual is resident in 

the State if  he or she is present in the State for 183 days in a tax year or 280 days 

between a tax year and the im m ediately preceding year. However, if  an individual is 

present in the State for 30 days or few er in either year, those days are not counted for 

the “280 day” test.

The provision that an individual is resident in a country ifh e  or she is present for 183 

days or more in a year is common to m ost jurisdictions, A “ 183 day” test is also a 

feature o f  m ost o f  Ireland’s double taxation agreements for determ ining taxing rights.

1 presum e the D eputy’s intention in moving the amendment is to increase the Revenue 

to the Stale from individuals who are currently treated as non-resident. However, 

under the tcnns o f  double taxation agreem ents between the Slate and another 

jurisdiction, that other jurisdiction m ay has'e the prim ary taxing rights on incom e 

arising there and there would be no jneld to the State on that income. So even if  more 

individuals were treated as resident by  virtue o f  this amendment, it would not 

necessarily increase the tax revenue to this Stale.

As the Deputy is aw are, there was m uch criticism  o f  w hat was known as the tax 

residence “ C in d ere lla  ru le”  under which individuals could be in the Slate on a given 

day but not present for that day for tax purposes provided they arrive after m idnight 

and depart before the following midnight.

ITNANCIAL EMERGENCY MEASURES IN Tl lK PUBLIC  
INTEREST Hll . l .  2(l()‘)

DAII, EIREANN -  SEEECT COMMIT I EE

AM EN DM E N T  NO.
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In the recent Finance Act, I abolished the “ Cinderella rule”  so that an individual wi 

be regarded as present in the State on a day i f  he or she is in the State at any time 

during the day. not just at midnight.

I don't propose making any further changes to the tax residence rules at litis time.
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n iidg c t  2010
C h ang es  to  rcsidcncc aiul o rd in a ry  residence rules

D erek  M oran

Jim  O ’Brit-n, to see p lease

n c c is in n  Soufjh t
It is unders tood  th a t you w ished lo  see  o p tio n s  for ehanyes to the  ru les for tre a tin g  an 
ind iv iilual as  residen t o r o rdm arily  re s id en t in the  S ta te  for tax pu rp o ses  in th e  con tex t 
o f  th e  overa ll so -called  'tax  ex ile ’ issu e  The proposed  op tions w ill m ake  it m ore 
d i fficult for ind iv iduals  w ho  are  e ffec tiv e ly  bn>.ed in lie land  to beco m e  n o n -res id en t, 
m ak in g  th em  tno re  like ly  to be  ch arg eab le  to Irish tax on their w orldw ide  inco tne , 
ra th e r than  s im ply  on  incom e aris ing  w ith in  the S tate. .Any changes cou ld  tak e  e ffect 
from  1 Jan u ary  201 0

R ac k i’ro u n d
Current residence rules
C urren tly , an  ind iv idual is residen t in the  S ta te  for tax purposes for a tax y e a r  i f  they 
a re  p resen t in the  State;

•  fo r 183 d a y s  o r m o re  in that year; o r
•  for 28 0  d ay s  o r m o re  in that y e ar and  the  p rev ious year (a lthough  i f  h e  o r she 

is p resen t in th e  S ta te  for 30 days o r few er in c ithe r year, th o se  d ay s  a rc  not 
coun tcd).

A n ind iv idua l beco m es o rd inarily  re s id en t in  the S ta te  a fter th ree  c o n secu tiv e  tax 
years o f  res idence ; co n v erse ly , an  in d iv id u a l ceases to be  o rd in a rily  re.siilent a fter 
th ree  co n secu tiv e  tax years o f  non -res idence .

Abolition o f  the "Cinderella rule"
U p to  31 D ecem b er 2008 , an ind iv idua l w as  o n ly  regarded  as p resen t in the  S ta te  on a 
d a y  i f  he  w as p resen t in  the  State at m id n ig h t on  that day  - co llo q u ia lly  d en o ted  as the 
‘C in d ere lla  ru le ’. T h is  w as changed  in th e  F in an ce  (N o. 2) A ct 2008 so  th a t an 
in d iv id u a l w ould  be  trea ted  as present in the  S ta te  on  a day  i f  h e  o r she  w as p re sen t in 
th e  S ta te  at any  tim e  d u rin g  that day.

It shou ld  b e  no ted  that ind iv idual w h o se  fo reign  incom e  o r gains a rc  ta x a b le  h e re  can 
still c la im  cred it, under on e  o f  Ire lan d ’s D o u b le  T ax a tio n  T rea ties, fo r fo re ig n  tax  paid 
o n  that incom e,'gain .

Recent controversy concerning "tax exiles "
T h e re  h as  been  rec en t ad v erse  m ed ia  com rnerit a lw ut an iiuliv'itlual b e co m in g  non
res id en t to  avo id  a  C ap ita l G ains  T ax  liab ility . W hile  the issue w h ich  led to  (he recen t 
c o n tro v e rsy  w as re so lv ed  in F inance  A c t 2006 , there  m ay  be  so m e  scope  fo r fu rther 
tig h ten in g  the  tax  re s id en ce  rule.
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I’l o p o s c d  rh a i i ^ c s
Ifi3 day rule - no changc proposed
It is m)t proposed to change the “ 183 day” rule because it is common to many 
jurisdictions and is also a standard test for residence in most Double Taxation 
Agreem ents (DTAs). In any event, reducing the num ber o f  days in which an 
individual becom es resident would mean that many people would bccome resident in 
two jurisd ictions at once, which could lead to greater use o f  complex ‘tie-brcaker’ 
rules in our D I'As. I his could complicate our tax system and undeniiine our efforts 
to expand our tax treaty network, with adverse eflects on economic activity and 
em plovnicnt growth.

Proposal No. I -  change the '280 d a y ' rule to a ‘250 d a y ' rule 
The first proposal is to reducc the ‘280 day* period o f  presence over two vears to 250 
days, rh is  would rcduce the average num ber o f  days an individual would have to 
spend in Ireland to becomc tax resident to 125 per year. In combination with the 
abolition o f  the ‘Cinderella rule’ in last year’s Finance Act, this will make it more 
d illicu lt for individuals based in Ireland to become non-resident.

Proposal No. 2 -  rc-introducc a place o f  abode ’ test fo r  residence 
The sccond proposal is to re-introduce a ‘place o f  abode’ test so that an individual 
who has a t>lace o f  abode available for their use and is present in the Stale for ^0 days 
or m ute in the year will be treated as beinn resident in the State.

Up to 1994 there was a 'p lacc o f  abode’ test for tax residence, which was developed 
through case law. T his test was m odified in 1987 to provide that individuals who had 
a trade, profession, office or em ploym ent outside the State, (no part o f  which was 
exercised o r perfoniied within the State) would not be Ueated as resident solely 
because they had a place o f  abode in the State. The place o f  abode lest was abolished 
in 1994 when the ‘ 183 day’ and ‘280 day ' tests were introduced.

A num ber o f  jurisdictions (including Australia, Japan and New Zealand) have a 
com bination o f  a ‘day counting’ rule for residence (usually 183 days per lax year) and 
a ‘place o f  abode’ test.

Tlie re-introduction o f  a ’place o f  abode’ test would prevent individuals who are 
efi'ectively ba.sed in Ireland from using the residence ‘day counting’ rules to declare 
them selves non-resident and avoid paying tax in Ireland on non-Irish income. 
Frequently, these individuals are not resident in any countrv and m uch o f  their income 
and iiaiiis no untaxed.*

'  C u iis id e ra lio n  co u ld  be givcii to re-inm iduciiig  (he c liange m aJc  in 1987 !o a llow  indiv iduals m oving  
ab ro ad  for w o rk  not to b e  trea ted  a.c trs id e tit s im ply  hccausc they  h a \e  a p lace  o f  abode in tlie Stale 
H ow ever. I J I  A s an d  incom e tax  relict to r c ro ss -B c rd cr w orkers shou ld  p reven t m ost ind iv iduals in that 
po sitio n  fro m  b eco m in g  liab le for add itional tax in Ireland.
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J’lo p o s o l  .Vo. j  -  m u o d n c o  a "ccn tre  o f  v ita l interest.':" test

T h e  C o m m issio n  on  T axation  reco m m cn Jcd  that a “cen tre  o f  v ita l in terests” test also 
b e  added  to the  c rite ria  fo r d c te n n in in g  an indiv idual to be  re s iden t. In o ther w ords, if' 
an ind iv idua l w as not present in the  S ta te  for 183 days in a tax  y ear o r 280 days  over 
tw o years, S'Tie cou ld  still be  regarded  as residen t i( Ireland w as her/h is  cen tre  o f  vital 
in te rests. T h is  term  is defined  in the O E C D  M odel I ax C o n v en tio n  as the state  to
w hich  the  ind iv idual has c losest personal and  econom ic re la tions.

W hile  th is te st is  so m ew h at vaguer than  th e  “place o f  a b o d e”  test it w ould be  another 
usefu l m easu re  to  en su re  that ind i\ idua ls  w ho  are elTectively b ased  in the S ta te  w ould 
be  trea ted  as residen t here  and taxed  on  w orldw ide  incom e. T h e re  niig lu . h o w e \ er. be 
in s tances  w here  peop le  w ho arc  p o p u la rly  regarded as " tax  ex ile s” for w hom  Ireland 
is not the  S ta le  w ith  w h ich  they  have c lo ses t “ econom ic" re la tio n s , and Iherel'ore they  
m igh t not be  trea ted  as residen l under th is  test.

P ro p o sa l No, 4 -  red u ce  o rd in a ry  res id en ce  p e rio d  on a rr iv a l to  tw o  years
T h e  fou rth  p roposal is to re tluce  the  period  w ith in w h ic h an  ind iv idual becom es
o rd in a rily  re siden l from  3 tax years to  2 tax vears^.

O rd in a ry  res idence  p lay s  a part in the tax -re liev in g  p rov ision  k n o w n  as the rem ittance  
basis o f  taxa tion . T h e  rem ittance  basis  app lies  to m ost fo re ig n  incom e and  w as also 
re -app lied  o n  a lim ited  basis to certa in  fo reign  em p loym en t incom e in last y ea r’s 
B u dget’ . T h e  am endm en t w ill reduce  the  period  such an  in d iv id u a l can avail o f  the 
rem ittan ce  b asis  o f  tax a tio n  on  their fo re ig n  incom e from  3 y ears  to  2 years.

O rd in a ry  re s id en ce  is a lso  a key  co n cep t fo r C apital G ains T ax (C G T ) p u rposes in that 
an ind iv idua l w ho is dom ic iled  in the S ta te  and e ither re s iden t o r  o rd in a rily  residen t in 
the  S ta te  is liab le  fo r C G T  on  d isp o sa ls  o f  all assets no m a tte r w h e re  th ey  a rc  situated. 
T h e  am en d m en t w ill no t negate  th is  in  any  w ay  (as the  in d iv id u a l is tax res iden t in 
any  even t and  w ith in  the  full ch a rg e  to  C G T ).

It is  u n d ers to o d  tha t so m e  in J iv iJ u a ls  a re  a rrang ing  the ir a ffa irs  so  th a t w h ile  th ey  arc 
re s id en t in so m e  y ears  they  never b eco m e  o rd inarily  re s id en t, an d  thus a re  o n ly  ever 
tax ab le  in Ireland o n  Irish -sou rced  incom e. Such in d iv id u a ls  a rc  u sually  no t residen t 
in any  o th e r S ta te  in years w hen  th ey  a re  no t residen t in Ire land  and  a la rge  portion  o f  
the ir in co m e  w ou ld  th e re fo re  go  un taxed . A s stated ab o v e , in the  cu rren t c lim ate  it 
does not sit w ell tha t som e w ealth y  ind iv idua ls  can a rran g e  the ir a ffa irs  in this 
m anner.

* Pnr example, cun^nlly an mdivtdiial who waa previously non-rp'iidem bul who was resident in 2006, 
2007 and 2008 becomes ordinarily resident in 2009. The proposal is to cliange the law so tliai a 
previously non-resident individual who is resident in 2010 and 2011 will becom e ordinarily residenl in
2012, rather than he or she having also lo be residenl in 2012 in order to becom e ordinarily resident in
2013. ll IS not proposed to change ''three year*' ordinary residence rule t'or individuals leaving the 
Slate.

 ̂The remitlance basis o f  taxation seeks to tax that element of foreign income remitted to State and can 
be availed o f by an individual who is Irish tax residenl, bul is not ordinarily resident in the State (for 
foreign income only), and by individuals who arc residenl bul nol domiciled in the State (for foreign 
income and capital gain»i).
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Either or both ot the proposed changes to the rcsidcncc rules would make il more 
d itlicu lt for mdividuals not to become ordinarily resident, so it may be thought 
unnecessary to change the ordinary residence rules as well.

Cuiielusion
Changes to residence and ordinary residence rules could realistically be made in any 
or all o f  four ways:

(i) Change the ‘280 day' rule to a ‘250 day’ rule;
( ii)  Re-introduce a ‘place o f abode’ test for residence;
( iii)  Introduce a ‘centre o f vital interests’ test for residence; and 
( iii)  Reduce ‘ordinary residence’ period on arrival to two years.

However, given the complexity o f this matter and the significant changes suggested in 
relatioti to rcsidcncc in this note, it may be prudent to leave lo r further consideraiion 
and any changes to the Finance B ill.

Submitted for consideration and discussion at Cabinet, 'i'ou may also wish to discuss 
w ith officials, i f  required.

Capital &  Savings Taxation Policy 
December 2009
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Kelly, Anita

F ro m :
S e n t;
To:
C c :
Subject:

Smith. Liam
03 March 2010 15.10
Weldon, Dave
Ryan, Paul; Aherne, Deirdre
Taxation of non resident Irish citizens

Dave,

The taxation of individuals in the State is in line with that prevailing in most other OECD 
jurisdictions; that is, broadly speaking -

(a) Individuals vi/ho are resident in the State for tax purposes (based on the number of 
days presence in the State) are taxable here on their worldwide income; and

(b) Individuals who are not resident here for tax purposes pay tax here only on income 
arising in the State and on income derived from working here.

Citizenship is not normally used in Ireland as a basis for taxation. As indicated above, a non
resident individual, regardless of his or her citizenship, only pays income tax in Ireland on income 
arising in the State and on income derived from working here.

However, the new domicile levy, being introduced in the Finance Bill, applies to individuals who 
are both domiciled in Ireland and are citizens of Ireland, regardless of their residence

Concepts which are more important than citizenship in determining the taxation of individuals are 
residence (determined by days of presence in the State), ordinary residence (obtained after three 
consecutive years of residence and retained for three years after ceasing to be resident) and 
domicile (not defined in legislation but, broadly speaking, an individual is domiciled in the territory 
which he or she regards as his or her permanent home).

There are a couple of instances where non-residents are liable to Irish tax on non-Irish source 
income, gains, gifts or inheritances For example, an individual vsfho is not resident in Ireland, but 
is ordinarily resident and domiciled in Ireland, would be liable to Irish income tax on Irish source 
income, foreign investment income if over €3,810, and foreign employment/trade or professional 
income if any part of the foreign employment/trade/profession is carried out or performed in the 
State. Such an individual would be liable to Irish capital gains tax on worldwide gains, and would 
be liable to Irish capital acquisitions tax (gift and inheritance tax) on all bequests wherever 
situated. |An individual who is Irish domiciled would not necessarily be an Irish citizen.]

If further information or clarification is required please let me know.

Regards,

Liam 
X 5581
Smaoinigh ar an ttmpcatlacht suia socraionn tu an riomhpost sec a ctiur i gdb.
Please convder me environment, only print this e-mail if you have to.

From: O'K^ly, Rory
Sent: 01 Matc/i 2010 13:01
To: Smith, Liarri
Cc: Weldon, Dave; Day, John
Subject: FW:
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Liam

/ As discussed

Rory

From:
Sent:
To:
Cc:

Weldon, Dave 
01 March 2010 12:55 
Dav. John 
O Keify, Rory

Subject:

John

1 had a request in for briefing on taxation of non resident Irish citizens from Sen.Paschal Mooney's office. 
Have you anything on this?

Thanks

Dave

1
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Select Committee on the Finance and Public Service 

Meeting on 15 December 2010

Briefing on CGT “temporary non-residence” changes in Finance 
Act 2003

o Up until 2003, an Irish resident taxpayer could escape liability to Irish 

Capital Gains Tax on a disposal of assets by going abroad, becoming 

non-resident in Ireland and resident in a country which did not have 

Capital Gains Tax, and disposing of the assets while non-resident in 

Ireland.

o This was counteracted by the enactment of Section 69 Finance Act 

2003, which provided that where an Irish resident became non-resident 

and then disposed of an asset, which would have given rise to Capital 

Gains Tax had he/she remained in Ireland, the Capital Gains Tax on 

this disposal would become payable if he/she again became Irish 

resident again within five years
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Select Com m ittee on the Finance and Public Service  

Meeting on 15 Decem ber 2010

Briefing on residence changes in Finance (No. 2) Act 2008 
[Abolition of the "C inderella rule"]

o Until 31 December 2008, an individual was only regarded as present in 

the State for a day, for tax residence purposes. If s/he was present in 

the State at midnight on the day.

o There was much criticism of this provision as some wealthy individuals 

organised their affairs to ensure that they were not resident in Ireland 

to avoid paying tax on their world-wide income or capital gains, 

particularly those who have access to private aircraft which enable 

them to enter and exit the State with some ease. Such individuals can 

be in the State on a given day but not present for tax purposes 

provided they arrive after midnight and depart before the following 

midnight.

o To counteract such activity. Finance (No. 2) Act 2008 amended section 

819 of the TCA to provide that an individual is regarded as present in 

the Slate on a day if s/he was present in the State at any time during 

the day, not just at midnight. This will apply as regards the 2009 tax 

years and subsequent tax years. The previous rule continues to apply 

when detemiining an individual's presence in the State on a particular 

day in tax years up to and including 2008.
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r ...............................

Select Committee on the Finance and Public Service 

Meeting on 15 December 2010 

Briefing on “Tax Exiles” generally

There is no register or list of so called tax exiles' and there is nothing in Irish 

tax law that makes reference to 'tax exile' status.

The taxation of individuals In the Stale is in line with that prevailing in most 

other OECD jurisdictions, that is to say -

(a) Individuals who are resident in the State for tax purposes (based 

on the number of days presence in the State) are taxable here on 

their worldwide income; and

(b) Individuals who are not resident here for tax purposes pay tax here 

only on income arising in the State and on income derived from 

working here.

I am informed by Revenue that:

• For the 2007 tax year. 7,228 non-resident individuals filed Irish tax 

returns in respect of their Irlsh-source income or income derived from 

working here. The total amount of tax paid by these persons was 

c€43m.

• For the 2006 tax year, 5,993 non-resident individuals filed Irish tax 

returns in respect of their Irish-source income or Income derived from 

working here. The total amount of tax paid by these persons was 

€44.5m.

Many of the individuals who declare on their tax return that they are non

resident in the Slate do not have an Irish address fvtany of these non

residents are foreign nationals or have a foreign domicile; and many of the 

non-resident Irish citizens or Irish domiciliaries included in this figure may 

have become non-resident for reasons unrelated to taxation, but have 

retained Irish investments (such as rental property). These individuals could 

not be categorised as 'tax exiles' under any reasonable definition of that term. 

It Is therefore incorrect to say that there are 6,000 or 7,000 "lax exiles" or 

individuals who are non-resident for tax reasons.
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Sm ith, Liam

From:
Sent:
To:
Cc:
Subject:

O'Leary, Des 
07 October ?011 11:59 
Smith, Liam: Aherne. Deirdre 
Ring. Pat. Tobin. Gary'; Kenny. Gerry 
FW: CAT for non domiciled persons V

/ /D
At the same time as the Govt tor Recovery Programme is aimed at ensuring that wealthy citizens who become non
resident niai<e a “fair" contribution to the Exchequer (and Colm O Riordan emphasized the need at TSG for "tobusr 
measures in the Budget), this request wants us to encourage wealthy non-residents to move here by reducing the 
amount of tax they might pay.

As regards foreign executives, what was the reasoning behind the 5 year CAT exemotion refen-ed to at (iii)?

From : Levey, Kate
Sent: 06 October 2011 18:02
To; Smith, Liam; Aheme, Deirdre
Cc; Tobin, Gary; Milne, Seamus; Reynolds, Sinead; Ring, Pat; O'Leary, Des 
S ub jec t: hW: CAT for non domiciled persons

Liam / Deirdre,

Following on from discussions with the IFSC Banking and Treasury Group in early September, please see 
representation below from that group in relation to the impact of CAT rules on Ireland s ability to attract mobile foreign 
execs

The issue was raised in the context of the FDI sector s ongoing lobbying seeking changes in the personal tax regime 
for such foreign execs For that reason, I have copied the email to Pat Ring's section also

From: O'Brien, Conor [mailto:conor.obrien®kpmg,le]
Sent; 15 September 2011 10:'11 
To; Tobin, Gary; Levey, Kate
Cc; Byrne, Jim; mhurley@revenue.ie; enda.faughnan@ie.pwc.com; preckx(adeloitte.ie; David.Smyth@ie.ey.com 
S ub ject; CAT for non domidled persons

As discussed on M onday th is note is to  set out our suggestion on the  CAT position fo r non domiciled 
persons. Please note th a t at all times beiow^ I am talking only about non Irish assets i.e. Irish assets w ill 
always be subject to  CAT.

The position in the past (pre 1999 and pre 2004) was tha t:

(I) One would on ly be brought w ith in  CAT by reference to  the location o f the  donor i.e. i l  the donor was 
non Irish dom iciled then even an Irish resident, Irish dom iciled recip ient w ould  not be subject to  CAT.

(ii) W here the donor was a non Irish dom iciled person there was no Irish CAT.

Des

Regards.

Kate

Gary /  Kate,

1
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Now the position is that;

|i) One can be brought within the net by rcfercnce to the status of the donor or the recipient

(ii) The test was changed from domicile to residence i.e. if either the donor or recipient is Irish resident 
then Irish CAT applies (subject to (iii) below)

(ill) fo r non Irish domiciled persons they must be Irish resident for 5 years before CAT applies.

This adversely affects the following groups;

1) Foreign executives who remain in Ireland for more than 5 years

2) Wealthy people who might have chosen to settle in Ireland

For such persons the attractiveness of any special income tax regime will be diminished after 5 years by 
virtue of the imposition of CAT in the unfortunate event of their death while in Ireland or where they make 
a gift to a family member or themselves receive an inheritance or gift.

We have discussed before the importance of making Ireland attractive for persons described at 1 above In 
some cases the companies employing such executives may want them to remain in Ireland for more than 5 
years and the CAT regime is a significant disincentive in this case.

We have not discussed the people at 2 above in great detail previously Many of Ireland's competitors 
actively pursue this business. For example, the presence of large numbers of such people greatly adds to 
the economic strength of London. They tend to  be high spenders In the local economy and underpin the 
property market -  something which would be very welcome in Ireland. Switzerland, Monaco and other 
locations also pursue this business. It is no coincidence that London, Switzerland and Monaco are some of 
the most prosperous places in the world. High net worth individuals tend to contribute large amounts to 
the economy and typically draw almost nothing from the State.

The UK has been very careful not to allow inheritance tax to discourage such persons from locating in the 
tJK. Their system is far more attractive for such persons than Ireland's i.e.;

• They don't have a gift tax

• If the deceased is not UK domiciled (or deemed domiciled -  see below) there is no UK
inheritance tax even if the successor is UK domiciled (in Ireland you are caught if either the deceased or 
the successor is Irish resident)

• A non domiciled person is deemed to be UK domiciled for inheritance tax purposes if they have
been UK resident for 17 of the previous 20 years

• UK reliefs such as business property relief are more generous than in Ireland (100% vs 90%
exemption)

Mobile wealthy people usually have a preference for London over Ireland as a place to live for lifestyle 
reasons. Therefore we suggest that we need to  undercut the UK offering in order to compete effectively. 
We recommend therefore that:

(i) non domiciled persons be excluded from Irish CAT on non Irish assets

2
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//  (ii) clarity be created  regarding domicile bu t with a m ore generous te s t than  th e  UK e.g. 27 out of 30 '
/  years to  be  regarded as UK domiciled

Regards

Conor

+ K PM G  is Ireland’s first professional sc n ic c s  firm to become Carbon Neutral, 

^  le a se  consider th e  environm ent before printing this c-mail

Kmail D iselaim er
The in fonnation  in this email is confidential and may be legally privileged. It is intended solely for the 
addressee. Acccss to this email by anyone else is unauthorised. If you are not the intended recipient, any 
disclosure, copying, distribution or any nction taken or omitted to be taken in reliance on it, is prohibited 
and m ay be unlawful. W hen addressed to our clients any opinions or advice contained in this email are 
subject to the term s and conditions expressed in the governing KPMG client engagement letter.
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Derek Moran 

Ann Nolan, to see please 

M inister, from Des O'Leary 

Decision Sought
1. Your approval is sought for changes to the current lax residence rules as a means 

of broadening the tax base and potentially increasing the Income Tax and Capital 
Gains Tax (CGT) yield, and of meeting the commitment in the Programme for 
Government to “ensure that tax exiles make a fair contribution to the Exchequer. A 
measure which ensured individuals who are largely based in Ireland paid tax in 
Ireland would increase the legitimacy of the tax system by making it more equitable. 
The specific recommendations are:

• As this is a significant change to the current position, and any change may have 
unforeseen and potentially significant consequences, a public consultation 
process is advised, as was recently conducted in the UK on changes to their 
residence njles.

“ Tax exiles"
2. There is no legal definition of a "tax exile”, but in an Irish context, discussion on '1ax 

exiles" focuses on individuals of Irish origin or who are largely based In Ireland but 
who arrange their affairs so that they are not tax resident in the State and thereby 
pay less tax than if they were resident. Controversy is further fuelled by the fact 
that some "tax exiles" maintain a very high public profile in the media while paying 
little or no tax in Ireland.

3. There is no way of knowing how many people have become non-resident for tax 
reasons (individuals who leave the State are not required to declare the reasons for 
leaving, either on a tax return or any other document), but it is likely the majority of 
non-residents who file Irish tax returns have become non-resident for reasons 
unrelated to taxation or never were Irish resident but happen to have an Irish source 
of income. Such individuals include

Budget 2012 

Changes to tax residence rules
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• Irish nationals who have moved abroad for work reasons but who retain their 
home here (their tax return is generally only in respect of rental income on their 
home here);

• foreign nationals who never resided here but who have investments (including 
properly) here;

• foreign nationals who worl<ed here for a period and who may have acquired Irish 
tax residence for that period during a relevant tax year (for example, Individuals 
who worked here on a temporary assignment).

4. Equally, some people with strong Irish connections who have become non-resident 
for tax or other reasons may not be obliged to file an Irish tax return, because they 
do not have Irish source income or gains. The Revenue Commissioners do not 
have a "list of tax exiles" and, given the Issues outlined, there is no way of 
establishing such a list.

Double Taxation Agreements and “tax exiles"
5. A charge to Irish tax on Income and gains must be found In Irish domestic tax 

legislation. Such a charge may be relieved by virtue of a Double Taxation 
Agreement (DTA) between the State and another jurisdiction. A DTA allocates 
certain taxing rights to both jurisdictions which are party to that agreement and also 
prevents double taxation by providing either that only one jurisdiction may tax an 
individual's income or gain; or that both jurisdictions have taxing rights, but one 
jurisdiction (usually where the individual is resident) gives a credit for the tax paid in 
the other,

6. Most “tax exiles" are likely to be tax resident In a jurisdiction with low tax rates or no 
tax at all. They may be resident in a jurisdiction with which the State does not have 
a double taxation agreement, A widened definition of residence (for example, by 
supplementing the current day counting rules with other rules, as discussed below) 
would mean that tax exiles living in non-DTA countries would not have the benefit of 
the "tie-break" clause, while those living In a DTA county could benefit from the "tle- 
break" clause. Ireland does have tax treaties with certain countries where “tax 
exiles” are or have been reported to be resident, including Malta, Portugal and 
Switzerland (and two of those countries are in the EU).

Programme for Government commitment and measures to meet it
7. As noted above, the Programme for Government contains a commitment to “ensure 

that tax exiles make a fair contribution to the Exchequer". A number of measures 
with a view to meeting this commitment are examined below, namely:

• Citizenship based taxation (sometimes called "passport taxation")
• Changes to residence rules, either through

o Revision of the current day counting rules, or
o Supplementing the day counting rules, as recommended by the 

Commission on Taxation
• Amending the definition of "specified assets" for CGT purposes
• Changes to the Domicile Levy

Citizenship or "passport” taxation
8 It has been suggested that Irish citizens should be taxed on their woridwide Income 

regardless of their tax residence status. The USA has such a system (in addition to 
a residence based system for non-US citizens resident in the US). US citizens can
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avail of a “foreign earned income exclusion” and a "foreign housing cost exclusion"' 
which can be claimed in addition to normal credits under Double Taxation 
Agreements (DTAs) for foreign tax paid. Citizenship based taxation is not the 
OECD norm and is far less common than residence based taxation -  the only 
countries apart from the USA which are l<nown to have some form of citizenship 
based taxation are the Eritrea, Israel, Mexico and the Philippines.

9. In general Irish taxation is not related to citizenship, with two exceptions; the 
Domicile Levy is based on citizenship and domicile (it is proposed elsewhere in this 
submission to remove the citizenship criteria); and the remittance basis for income 
tax could previously be claimed by Irish citizens who were not ordinarily resident in 
the State (since 1 January 2010 the remittance basis can only be claimed by non
domiciled individuals).

10. A number of issues would have to be considered if citizenship based taxation was 
to be introduced:

• Scope -  it would be prudent to exclude all Irish citizens resident in the EU or
the European Economic Area from further tax; otherwise, for example, 
everyone resident in Northern Ireland would be entitled to Irish citizenship, 
liable to Irish tax and therefore obliged to file an Irish tax return.

• Double Taxation Agreements -  all our DTAs (other than the Ireland-USA
DTA) would have to be re-negotiated to allow us to tax individuals on the 
basis of citizenship regardless of their residence. This could lead to the 
cancelling of some DTAs and would effect our competitiveness (It is notable 
that the US has fewer DTAs than, for example, the UK).

• Compliance/enforcement -  there could be difficulties ensuring that Irish 
citizens resident abroad were filing returns, collecting any tax due, and 
auditing the returns filed. There have been estimates that over 60% of US 
expatriates do not file US tax returns. [While the US passport form requires 
US citizens to supply their Social Security Number, and this information is 
passed to the Internal Revenue Service (IRS), a US citizen resident abroad 
will not be refused a passport for failing to file a tax return.] The IRS would 
probably have greater resources to enforce a citizenship-based system than 
would the Irish Revenue Commissioners, so if the IRS has difficulties in this 
area any difficulties the Revenue Commissioners might face are likely to be 
greater.

• Additional yield -  The main income of most Irish citizens resident abroad 
would be their employmentytrade/professional income, and their country of 
residence would have the primary taxing rights on such income. For 
practical reasons a “foreign earned income exclusion" similar to the US 
provision would probably have to be included in any citizenship based 
taxation system to put most foreign resident citizens outside the Irish tax net. 
This would limit any potential yield from a citizenship taxation measure.

• Other issues - A citizenship based tax might be aimed at the well-off but it 
would apply to all Irish citizens outside the State (subject to possibly 
excluding EU residents and discounting foreign earned income, as 
suggested above). When Individuals emigrate to find work, it would not be 
well received if the Irish Government continued to seek tax from their

In 2010 these were USS91.500 arw US$27,450. respectively.
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income. The measure might also deter expatriates from returning to or 
investing in Ireland

11 While citizenship has obligations as well as rights, and taxation should perhaps be 
one of those obligations, the difficulties highlighted above militate against the 
introduction of citizenship based taxation. It would be more appropriate to change 
the residence rules rather than Introduce citizenship based taxation in order to meet 
the Programme for Government commitment. For the reasons given above, a 
citizenship basis of taxation is not recommended.

r
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Capital Gains Tax definition of “specified assets"
35. individuals wtio are neither resident nor ordinarily resident in Ireland are liable to 

Irish CGT on “Irish specified assets" -  land, buildings and minerals in the State, and 
unquoted shares deriving their value from land, buildings and minerals in the State, 
This is a small range of assets and the exclusion of quoted shares from the charge 
means that such individuals could invest In Irish assets via a quoted company and 
pay no CGT on any gain made on such shares. By contrast, such individuals are 
liable to Irish Income Tax on all Irish source income, and are liable to Capital 
Acquisitions Tax on gifts or inheritances of all Irish situate property.

h(tp;/7www hm-lraasury.gov uk/consulI_statulory_residence lesl htm
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36. W hile consideration could be given to broadening the range of assets on which 
such individuals are liable, this would have to be balanced by concerns about 
deterring investnnent. In previous changes to the C G T regime to with 
individuals who either becam e non-resident them selves or who transferred assets 
to non-resident spouses to avoid a C G T liability, the definition of “specified assets" 
was not changed, but future transfers were m ade subject to C G T in a different 
manner^.

37. Som e countries do not charge C G T on gains m ade by non-residents. However, it Is 
appropriate that the State should benefit from any gain m ade on the rise In value of 
a property asset within its territory, given that most of the rise In value Is 
unconnected with anything done by the owner.

The changes were (a) If an Individual was temporarily non-resident and disposed of certain assets during that 
period, s/he was liable lo any Irish CGT due on the disposal on her/his return to Ireland: and (b) if an Individual 
transferred an asset to a spouse who became temporarily rwn-resident, and the spouse disposed of the asset while 
non-resident and was not liable to Irish CGT on the disposal, the original transfer by the first spouse was treated as 
taxable (transfers of assets between spouses are not normally liable to CGT).
Domicile is a concept of private Inlernational law and Is not defined in statute (unlike residence and ordinary 
residence, which have been defined in statute since 1994). Broadly speaking. It means an Indivlduars permar>ent 
home. Everyone has a domicile of origin, which is derived from her/his father's origin and Is not necessarily Ihe 
individual s place of birth. An irvjividual can change her/his domicile by b'^eaking links with the domlcilfe of origin and 
establishing a domtcile of choice in another temtory. Everyone has a domicile, and no one has more than one 
domicile at any time.
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S m ith , L iam

From;
Sent:
To:
Cc:
Subject:

Cunniffe. Danielle <dcunni01 ©revenue ie> 
01 December 2011 15 40 
Smith, Liam
Aherne, Deirdre: O'Leary, Des 
RE: Non-residents for tax purposes

Sensitivity: Confidential

Liam

Further to our telephone conversation, I wish to clarify that in 2010, we checked the numbers of persons who claimec 
to be non resident but resident in another state in the European Community per the 2008 return of income. There 
were 3.050 cases. This was 43% of the 6,966 non resident filers that had filed returns for 2008 at that time

We subsequently rechecked the numtier of non resident filers for 2008 in March 2011. At that stage there were 8,091 
non residents filers for 2008. There can be a number of reasons for this such as late filing of returns We did not 
recheck what percentage of the 8,091 the number of these that were resident in another state in the turopean 
Community

We have asked for figures on the number of non filers for 2009 that were resident in another state in the European 
community We will forward this as soon as it becomes available

Kind regards

Danielle

From: Cunniffe, Danielle 
Sent: 01 December 2011 15;0‘1 
To: 'Smith, Liam'
Cc: Aherne, Deirdre; O'Leary, Des 
Subject: RE; Non-residents for tax purposes 
Sensitivity: Confidential

We have requested this information in our rerun on the systems Apologies but this rerun takes some time for our 
computer branch to run and I will let you know as soon as I have this information

Danielle

From: Smith, Uam fmalllD:Liam.Smlthiafinance.aov.ie1
Sent: 01 December 2011 14:55
To: Cunniffe, Danielle
Cc: Aherne, Deirdre; O'Leary, Des
Subject: RE: t^on-residents for tax purposes
Sensitivity: Confidential

M any thanks Danielle,

Re question 1, if It is possible to give a breakdow^n by official address (including w here that official 
address is in Ireland) that would be appreciated.

Liam

Regards,

Liam

1
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yarraoinigh sr an !irrpeali3cN sula scicraiorn tii an riomhposl mo a chur i gcio 
Please consider the environmen! on'y pnnl this e-mail if you have to

From : Cunniffe, Danielle Im3llto:dcunni0l(arevenue.ie1 
Sent; 01 December 2011 14;42 
To: Smith, Liam
Cc: Aherne, Deirdre; O'Leary, Des 
S ub jec t: FW: Non-residents for tax purposes 
S e n s itiv ity : Confidential

l.iam

Further to your email of 29 November 2011 in relation to information you are seeking on non-residents our 
comments are as follows using tfie same nunnbering sequence in your email;

1 Breakdown by location of non-resident taxpayers (wtiere available)

There is no obligation for a non-resident individual who file a tax return to state where they are 
resident. A non resident individual may give details of an official address in another country on their 
tax return but many taxpayers have official addresses in more than one country but that does not 
mean that they are resident in those countries

The tax return does ask individuals v/ho are non-resident if they are resident in another member state 
of the European Community In 2008 43% of non residents who filed returns indicated that they were 
resident in another mernbei stale of the European Com'nunity li is nat possible to rerun the 2009 
figures in the short lime frame available.

2 Total of their income (and gams) liable to Irish tax

3 How much Irish tax (IT and CGT) they pay

In relation to questions 2 and 3 I can confirm that the amount of income tax paid by the 8,493 non
residents who filed income tax returns for 2009 was €41.2m Unfortunately, we do not have figures 
for their total income and gains liable to Irish tax or CGT paid to hand.

4 How much DTA relief or other relief for foreign tax they claim (and in v^hat territories)

The tax return does record the amount of OTA relief being claimed We do not have figures for the 
DTA relief claimed to hand The return does not record what territories that DTA relates to

5 If available, how many of these individuals claim to tie non-domiciled

There is no information available to Revenue on the numljer of non-resident persons who are also 
non-domiciled The only question relating to Domicile on the return of income relates to persons who 
are resident and non-domiciled. There is no information available to us on the number of non-resident 
persons who are also non-domtoiled.

We have requested a rerun our systems in relation to the information that we currently do not have on hand 
and will revert in due course.

Kind regards

Danielle

Danielle Cunniffe 
Revenue Commissioners
High Wealth Individuals & Professionals Business Unit 
Largo Cases Division 
Setanta Centre 
Nassau St.
Dublin 2
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Vpn 70990

Tel +353 1 6470990 
Email dcunniOltairevenue ie

From: Smith, Liam Imailto:Liam.Smithaifinflnrp.onv.ii>]
Sent; 01 Decemt>er 2011 10:03 
To; Cunniffe, Danielle 
Cc: Aherne, Deirdre; CLeaty, Des 
Subject; RE: Non-residents for tax purposes 
Sensitivity: Confidential

Danielle,

Further to this mail and my voicemail message this am, would you be in a position to get 
this information to me by lunchtime today, please?

If not, could you get items 1 to 4 of the five below? (I didn't number them in the earlier mail 
but have done so now). If it's easier to leave out the CGT that would be fine

Please revert to discuss if needed

Regards,

Liam

Smaoinigh ar an timpeallacht sula socralonn tu an riomhposi sec a chur i gcl6 
Please consider the environment: only print this e-mail if you have to

From: Smith, Liam
Sent; 29 November 2011 17:57
To: 'Cunniffe, Danielle'
Cc: Atierne, Deirdre; O'Leary, Des; Moran, Derel<
Subject; Non-residents for tax purposes 
Importance: High 
Sensitivity: Confidential

Danielle,

As discussed, the Minister has asked for information about the origin or location of the c. 
8,000 individuals who declare on tax returns that they are non-resident, and whether they 
pay tax (and how much tax they pay) in the other location (to the extent that that 
information is available, e.g., in respect of income which Is taxable in Ireland).

I think that a number of individuals who declare themselves non-resident probably have 
Irish addresses or agents so it may not be clear what their other country of residence is, if 
any.

In summary, the information requested is:

1 Breakdown by location of non-resident taxpayers (where available)

2 Total of their income (and gains) liable to Irish tax

3
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3 How m uch Irish tax (IT  and C G T) they pay

4 How much DTA relief or other relief for foreign tax they claim (and in what
territories).

5 If available, how m any of these individuals claim to be non-domiclled.

P lease revert if there are any queries.

Regards,

Liam

L iam  Smith

De p a r tm e n t  of F in an c e

C a p it a l  AND Sav in g s  Taxatio n  Policy

PH 6045581

Smaoinigh ar an limpealiactit sula socralonn tii an riomhpost seo a chur I gcio 
Please consider the environment; only pnnt this e-m ail if you have to

Please note ^.hat Peven'.:e cannot guarantee that any person.il
and sensitive sent in plain text via standard eneil,
is fully aecur-e. Customers wijo chocse to use this channel
are deened to have accep^-.ed any risk involved. The alternative
rornnunication methods offered by Revenue include standard post
and the option to register for our (encrypted) secure email service.
hf_p: / /WWW, revenue. i e/en/onlim^/secure-i^mail ♦ htnd

Attention:
This e-mail is privileged and confidential. If you arc not the intended recipient please delete the 
message and notify the sender. Any views or opinions presented are solely those o f the author.
This email was scanned hy Sophos and has been certified virus free with the pattern fite cuncntly in 
use. This however cannot guarantee that it does not contain malicious content.

I abhair airc:
Ta an r-phost sco faoi phribhleid agus faoi run. Mura tiisa an duine a bhi beartaithc leis an 
leaehtaireacht seo a fhail, series e le do thoil agus cuir an seoltoir ar an eolas. Is leis an lidar amhain
aon dearcai no tuairim i a leiritear.
Scanadh an r-phost seo le Sophos agus deimhniodh go raibh sO saor 6 vioras leis an bpatruncliomhad
ata in iisaid faoi lathair. N i feidir a rathu leis seo at'ach nach bhfuil abhar mailiscach ann.

Please note that Revenue cannot guarantee that any personal
and sensitive data, sent in plain text via standard email,
is fully sernre. Custon^ers who choose to use this channel
are deened to have accepted any risk irA'Clved. The alternative
comirunication methods offered by Revenue include standard post
and the option to register for our {encrypted} secure email service.
http: / /WWW, revenue , ie/en/onl ine/secure-er.ail. html
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Kelly , Anita

From ;
Sent:
To:
Cc:
Sub ject:
A ttachm ents

Liam.

Denis rang me to confirm that text is OK from his point of view. When the consultation process is over, we may need 
to address the issue of minimizing the number of emigrants who retain residence, but il is not necessary to include it 
in the consultation process itself.

Regards,

Des O'Leary 
Taxation Division 
01-5045657 
087-9290049

F rom ; O Leary, Des 
S e n t: 24 April 2012 14:55 
To: 'Barry, Denis'; Smith, Liam
Cc; O’Leary, Marie; Ryan, Sinead; Lynch, Joe (ICTx_SD(?P); Buckley, Michael 
S u b je c t; RE: Draft residence consultation

Denis,

Thanks for the surgery on our docum ent I have taken many of the points on board.

I've left out the comment on other tests 'suggested as ways o f  co un te ra c tin g  p o te n tia l abuses o f the  "n u m b e r 
o f  days" te s t"  The Commission's view appears to have been that other tests were needed, not so mucfi to 
counteract abuse, as to resolve issues of equity and possible damage done to the integrity o f the tax system by the 
days test itself. Also, while I accept the reasoning, I'm reluctant to use the reference "genuine em igrants' in current 
economic circumstances I also consider it appropriate to publish all submissions after the process is completed.

If you've any further suggestions, let me know We intend to issue this week.

Regards,

Des O'Leary 
Taxation Division 
01-6045657 
087-9290049

F rom : Barry, Denis [mailto:debarry@revenue.ie]
S en t: 23 April 2012 16:28 
To: O'Leary, Des; Smith, Liam
Cc: O'Leary, l^arie; Ryan, Sinead; Lynch, Joe (lCTx_SDRP); Buckley, Michael 
S u b je c t: RE: Draft residence consultation

H i Des

Comments incorporated into the attached doc 

Denis

1

0  Leary, Des 
24 April 2012 17:03 
Smith, Liam 
f>/loran, Derek
FW: Draft residence consultation 
Draft consultation note v5 240412.doc
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i W .!

 Original Message......
From; O'Leary, Des [mailto:Des.O'Leary(afinance.gov,ieJ 
Sent: 20 April 2012 11:29 
To: Barry, Denis; Smith, Liam
Cc: O'Leary, Marie; Ryan, Sinead; Lynch, Joe (ICTx_SDRP); Buckley, Michael 
Subject: RE: Draft residence consultation

Denis.

This is the text we propose to issue, subject to clearance at higher levels and any further comments you may 
have. I note what you said about the terms of the commentary in the Budget documents However, if we wers 
to go that route it would require us to get clearance at Ministerial level first for the most likely amendments 
and still have to go through the consultation process afterwards, with the possibility of having to resubmit 
alternative amendment proposals to the Minister in the Autumn.

Wefcome any comments you have, with a view to issuing for consultation next week.

Regards

Des O'Leary 
Taxation Division 
01-6045657 
087-9290049

From: Barry, Denis [mallto:det5arry®irevenue,le]
Sent: 02 April 2012 10:33 
To: Smith, Liam; O'Leary, Des
Cc: O'Leary, Marie; Ryan, Sinead; Lynch, Joe (lCTx_SDRP); Buckley, Michael 
Subject; RE: Draft residence consultation

Des

Whilst a matter for your Department, my own view is that Liam's doc does not do what was was envisaged by 
the Budget announcements. The Budget announcements were -

"/ intend to keep the contentious issue o f tlie tax treatment of tax exiles under constant review’  

and

"A set o f proposed amendments to the current regime applying to non-residents w ill be published In early 
2012 and pu t out to public consultation to inform preparation for further changes in 2013"

Liam's draft document is not the publication of a "set of proposed amendments" to the tax 
residence rules. Rather, it appears to ask - what should be done re the tax residence rules?. Therefore, 
from a policy perspective, what are the proposed changes that are to be subject to public consultation? Put 
another way, if you wait until August to start drafting proposed amendments, you will then have to publish the 
proposed amendments for consultation as that is the commitment given in the Budget material.

Also, in publishing the proposed changes, one must have regard for the agreements (known as double 
taxation agreements) that the State has signed with other jurisdictions. I mentrcin this as there is little point in 
having a raft of proposed changes that do not. because of double taxation agreement relieving provisions, 
give the Exchequer yield that one might imagine or expect.

You may wish to consider.

Denis

 Original Message......
From: Smith, Liam [mailto;Liam.Smith@flnance.gov.ie] 
Sent: 30 March 2012 16:02

2
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Department of Finance (FOI/003/2014)

To: Barry, Denis; Ryan, Sinead; Lynch, Joe (ICTx 5DRP); Buckley, Michael 
Cc: O'Leary, Des; O'Leary, Marie 
Subject; Draft residence consultation

Everyone,

The Minister agreed before the Budget that there should be a public consultation on 
tax residence issues. I have assum ed that this should Include the Domicile Levy as  
well as the residence rules.

I have drafted a press release to announce the consultation. This is along the lines 
of similar recent consultation announcements. Th e consultations typically last three 
months -  I have put in a dale of 1 August on the assum ption that this will be 
published in early May.

I would be obliged if you would have a look at the draft and m ake comments or 
suggestions.

I am out of the office from today until Monday 16 April but D es is around for the next 
two weeks, so you can send any suggestions to both of us, please.

Thanks, regards,

Liam
Ph 6045581

Smaoinigh ar an timpealiacht sula socraionn tu an riomhpost seo a chur i gcl6 
Piease consider the environment, only print Ihis e-mail if you Itave to

Attention:
ITiis e-inail is privilugcii and ci)nfidential, I f  you arc not the intended recipient please delctf 
the message and notify the sender. Any views or opinions presented are .solely those of the 
author.
This email was scanned by Sophos ami has been certified virus free with the pattern file 
currently in use. This however cannot guarantee that it does not contain malicious content.

Tahha ir a iic :
Ta an r-phost seo faoi phribhleid agus faoi run. Mura tusa an duine a bhi bcartaithe leis an 
teachtaireacht seo a fhdil, scrios e le do thoil agus cuir an seoltoir ar an eolas. Is leis an lidar 
amhain aon dearcai n6 tuairim i a leiritear.
Scanadh an r-phost seo Ic Sophos agus deimhniodh go raibh sc saor 6 vioras leis an 
bpatninchomhad a ti in visaid faoi lathair. N i feidir a rSthii leis seo Afach nach b lifu il abhar 
mailiseach ann.

A lte rilion :
This e-mail is privileged and confidential. I f  you are not the intended recipient please delete 
the message and notify the sender. .Any views or opinions presented are solely those o f  the 
author.
This email was scanned by Sophos and has been certitied virus free with the pattern file 
currently in use. This however cannot guarantee that it does not contain malicious content.

t o -
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A.2(c) Request 3 -  Revenue Commissioners (CRIVIS 5771/2013) and 
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1 he Minister for Finance, M r Mictiael Noonan TD, invites interested parties to make 
submissions on possible revisions to the cunent residence rules for the taxation o f 
individuals.

In the Programme for Go\ emment, the Government indicated that, as part o f  its fiscal 
policy, it would ensure that tax exiles make a fair contribution to the Uxchequer. In 
Budget 2012 the Minister abolished (he “ citizenship" condition for payment of the 
Domicile Levy to ensure that “ tax exiles" could not avoid the levy by renouncing their 
citizenship. He also said that he intended to keep the contentious issue o f the tax 
treatment o f tax exiles under constant review. The Programme for Government 
update in March 2012 continned the commitment to undertake a consultation process 
on residence issues in 2012 to infonn preparation for further changes in 2013.

Tax Residcncc
In line with the position prevailing in many other amntries, individuals who arc tax 
resident in the State are taxable here on their worldwide income, gains, gifts and 
inheritances; whilst individuals who are not resident here for tax purposes arc taxable 
on Insh source inaim e and gains, on income from employments where the duties are 
carried out in the State, and on gifts and inheritances o f Irish situated property. .

In Ireland, an individual’s residence status for lax purposes for a tax year is 
determined by reference only to a “ day counting”  test o f the number o f days that an 
individual is present in the State for that tax year (18.^ days in a tax year or 280 days 
between the year in question and the preceding year).

In addition to the residence rules, the Domicile Levy was introduced in recent yeai'S 
w ith the aim o f ensuring that individuals with strong links with Ireland made a 
minimum tax contribution. The levy, as introduced, applied to Irish cili/.ens who 
were Irish domiciled, w ith  Irish located assets worth in excess o f €5 m, Irish income 
in excess o f €1 m in a tax year, and an Irish income tax liab ility  below €200.000. I he 
levy is t200,000, bul any Irish income tax paid in respect o f the Uix \ear can be 
credited against the levy liab ility. From I January 2012, the levy no longer applies 
solely to Irish citizens.

Commission o f Taxation
The Commission on Taxation in its 2009 Report' considered that residence rules for 
tax purposes should contain a nuinber o f features:

• Be equitable in that they allow for the application o f taxation fairly to 
taxpayers in a variety o f  circumstances;

•  Be easily understood;
•  Be based on objecti\ e and clearly defined criteria so as to provide certainty 

and avoid manipulation;
•  Be framed so as to protect Ireland's taxing rights.

* A copy o f the report o f ilie ConHni.ssion on Taxation can be acc.cs.sed through the Tax Policy section 
otthc Department o f Finance website at http:/.^v^vw.commissiQnon^a\atl0^.ie.'Kepo^t.asp

Public consultation on tax residence rules
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Department of  Finance (FOI/003/2014)_______________

I  he Commission recoirimended that the 183/280 days test for dctennining tlie tax 
residence o f  an individual should be supplemented by additional criteria, which 
should include a pem ianent home test and a test based on an individual’s centre o f  
vital interests.

These additional crilcna are used in a range o f  other jurisdictions A "citizcnsliip” test 
is also used in a very limited num ber o f  jurisdictions.

Views sought
The issues on which the M inister would welcome views include:

•  W hether or not, and how. the current day counting rules should be am ended;

•  W hether or not, and how, the day counting rules should be supplemented with
other rules;

• The appropriateness o f  citizenship as a basis for taxation;

•  W hether or not, and how, the conditions for and/or the range o f  application o f
the Domicile Levy should be changed;

• W hether or not the Dom icile I.evy should continue in place if  the rules for 
determ ining residence were modified.

A ny proposals should have due regard to

• The need to ensure that Exchequer tax yields are not undermined;

•  The continued prom otion o f  Ireland as a location for inward investm ent;

• Their ease o f  administration;

• T heir implications for arrangem ents in place under double taxation agreem ents 
w'lth other jurisdictions.

Subm issions received w'ill be published on the D epartm ent's website follow ing the 
conclusion o f  the consultation process. Subm issions m ay be e-mailed to: 
residence.consultalioniaifinance. no v i e , or posted to

Residence Consultation
Capital and Savings Taxation Policy Unit
Econom ic and Taxation Division
D epartm ent o f  Finance
G overnm ent Buildings
U pper M errion Street
D ublin 2

All subm issions shou ld  be received, al the la test, by I A ugust 2012.

A .2(c )(x l iv )



A.2(c) Request 3 -  Revenue Commissioners (CRMS 5771/2013) and 
Department of Finance (FOI/003/2014)

Smith, Liam

From: Reynolds, Sinead
Sent: 25 April 2012 09.47 '
To: Smith. Liam I j  ^
Cc: Milne, Seamus __
Subject: FW; Rep from Brendan Ryan
Attachments: Brendan Ryan re wealthy avoiding lax and tax exlles.doc

Liam ,

Copy o f the  reply wc issued to Deputy Ryan as requested.

Regards,

Sinead Reynolds
Incom e Tax Incentives
Financial Services & Taxation D ivision,
D epa rtm en t o f Finance

PH: 01 6045592

From: Milne, Seamus 
Sent: OG February 2012 08:17 
To: Smith, Liam; Aherne, Delrdre 
Cc: Reynolds, Sinead 
S ubject: Rep from Brendan Ryan

Llam/Deirdre.

Please see our response to this rep which was sent to the Minister’s Office last week. Given how busy everyone is 
currently, we decided to issue thal part of the response that was ready to go. We indicated that a separate response 
would issue in relation to tax exiles.

Regards

Seamus Milne 
Income Tax Incentives 
Department of Finance 
Ireland
Tel +353 1 6045594
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Ref: 11/0004/MF

February 2012

Mr. Brendan RyanT.D.
Leinster Ilou.se 
Kildare Street 
Dublin 2

Dear Brendan,

I refer to your letter o f  28 November 2011 in relation to tax exiles and taxation o f the 
\e ry  wealthy. I wish to apologise to you for the delay in res(>oiiding. This is due to 
pressures o f  work associated with the Budget and Finance Bill.

The restriction o f  reliefs' measure (in place since 2007 and further tightened since 
2010) lim its the capacity o f  high earners to reduce their tax liab ility  through the 
cumulative use o f  various lax incentives. An individual is subject to the restriction 
where they claim (-80,000 or more o f specified reliefs and they also have an adjusted 
income o f €125,000 or greater. High earners that are subject to the fu ll restriction pay 
an cfl'ective rate o f income tax o f 30%, on average. This is in addition to PRSl and the 
Universal Social Charge (USCj.

It is also worth noting that the top 1% o f income earners pay approximately 22% o f 
the overall amount o f income tax aillected by the Exchequer each year.

I w ill reply to you separately on the issue o f  tax exiles in the near future.

Yours sincerely

Michael Noonaji, T.D, 
M inister for Finance
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 ________Department of  Finance (FOI/003/2014)

Derek Moran

M inister, from Dcs O ’Leary 

A pproval requested

■ '̂our approval is sought to publish  the submissions received following the public consultation 

process on Ireland’s tax residence rules, as announced in the Budget Statement, with a view to 

possible changes in Finance Bill 2013.

rh is  submission also exam ines possible changes to the rcsidcncc rules Ibr tax purposes and related 

m easures.

Details

Section 1 -  consu lta tion  process

The Commission on Taxation recotnniended that the 183/280 days test for determ ining the tax 

residence o f  an individual should be supplemented by additional criteria, which should include a 

permanent home test and a test based on an individual's centre o f  vital interests. These additional 

criteria are used in a range o f  other jurisdictions. A “citizenship" tast is also used in a very limited 

num ber o f  jurisdictions.

The Programme for National Government makes a commitment that the Government “will ensure 

that tax exiles m ake a fair contribution to the Exchequer". (Both Government parties made 

commitments in their election manifestos to introduce m easuies to deal with “tax exiles” .)

Budget 2013

Residence ( onsuitation  and cu rre n t K esidencc Ki 

Residence fo r Tax Purposes - Public C onsu ltation  Pi
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Before Budget 2012 you approved a submission that the currciit residence rules should be 

supplemented by additional rules providmg that an individual could be deemed resident i f  s/he was 

present in the State for a smaller number o f days than the current eritena, i f  s/he had a “ place o f 

abode”  and/or “ centre o f vital interests”  in the State. However, as this would be a significant 

change to the current position, you also approved a public consultation process on possible changes 

to the current tax residence rules to allow interesteil parties to comment and make suggestions.

The consultation process closed on 1 .August. A total o f eight submissions were received; see 

consultation details and precis o f submissions received at Appendix 1.

The source o f  the submissions was as follows:

• I'hree were from professional bodies -  the Irish Tax Institute, The Society o f  Trust and 

Estate Practitioners Limited, and the Consultative Committee o f Accountancy Bodies -  

Ireland.

• Two were from professional fim is -  Matheson Ormsby Prentice, Solicitors, and Mazars, 

Chartered Accountants.

• One was the American Chamber o f Commerce Ireland, the representative hotly for US 

companies based in Ireland.

• One was fi"om a member o f  the public, M r Cormac Doyle.

• One was from Sensible Money -  an economic think tank exploring solutions to the debt 

crisis.

O f the eight submissions received -

•  None proposed significant change lo the current rules on residence for tax purposes.

•  Several commented on the need for certainly and offered the view that the present day- 

counting rules achieve this.

•  A number o f submissions cautioned that changes lo the rules could have an adverse impact 

on foreign direct invesUnent (FDI).

•  None recommended using citizenship as a basis for taxation.

• Some submissions expressed concern that erosion o f  the rules relating to domicile could 

bring the income and gains o f  non-domiciliaries w ith in  the Irish tax net, which might also 

affect FDI. [This was outside the scope o f the consultation process, which related to the 

taxation rules for domiciled rather than non-domiciled individuals.]

• One submission raised concern that certain Capital Acquisitions Tax provisions (taxation o f

2
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w orldw ide  b en efits  after five consecu tive  years o f  re s id en ce ) could lead non-dom iciled  

ind iv idua ls  re lo ca tin g  to Ireland  to  rem ain  less  than  five years. (T his is a lso  ou ts ide  the 

scope  o f  tlie co n su lta tio n , w h ich  re la ted  to tlie  taxa tion  ru les fo r dom iciled  indiv iduals ra ther 

than n on -dom iciled  ind iv idua ls . H ow ever, it seen  '  im p lau s ib le  that an  indiv idual w ho had 

employiTient in  Ireland w ou ld  leave that em p loym en t to  avo id  taxa tion  o n  an inheritance, the 

tim ing  o f  w h ich  w ould  be uncerta in . In any  even t, inh e ritan ce  tax paid in  ano ther 

ju risd ic tio n  w o u ld  be  a llow ed  as a credit again st any  Irish  CA T liab ility  on  an inheritance, 

e ither u n d er a d oub le  taxa tion  agreem ent o r  as a “un ila te ra l c red it" .]

N one  o f  the subm iss ions  exam in ed  the issue  from  the  po in t o f  v iew  o f  ensu ring  a fair c o n tn b u tio n  

to th e  E xchequer from  “ tax ex iles” , o r ind iv iduals  w ho a rrange  the ir affairs so as to be non -residen t 

m Ireland for tax purposes.

A s ind ica ted , you r approval is so u g h t to pub lish  the  subm iss ions  im m ed ia te ly  a fter the B udget.

Section 2 - I’o ten tial changes to the  residence ru les: 

O lilions:
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■ \i)i)c iii li\ I

f 'ons i i l ta l ion  on Residence 2012

V io v s  s o im h i :

The issues on which the M inister sought views were;

• W hether or not, and how, tlie current day counting rules should be amended;

• W hether or not, and how, the day counting rules should be supplemented with other rules;

• Tlie appropriateness o f  citizenship as a basis for taxation;

• W hether or not, and how, the conditions for and/or the range o f application o f  the Dom icile
Levy should be changed;

• W liether or not the Dom icile Levy should continue in place if  the rules for determ m ing 
residence were modified.

Any proposals were required to have due regard to;

• ITie need to ensure that Exchequer tax yields are not umlcrmined;

• The contmued prom otion o f  Ireland as a location for inward investment;

• Their ease o f  administration;

• Their im plications for arrangements in place under double taxation agreem ents w ith other 
jurisdictions.

There were eight (8) subm issions received.

1. The Consultative Com m ittee o f  Accountancy Bodies -Ire lan d  (CCAB)
2. Mr Cormac Doyle.
3. The Society o f  Trust and Estate Practitioners Limited (STEP)
4. .American Chamber o f  Com m erce Ireland
5. Irish Tax Institute (ITI)
6. Sensible M oney (Paul Ferguson, Jam es Me Cumiskey, Tony Wcekes)
7. M atheson O nnsby Prentice Solicitors (M OPS)
8. Frank Greene, M a/ars Chartered Accountants

II
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( t , ,
Precis:

Q ’s 1 and 2

• Am endm ent/supplem enting o f  the current counting days.

Body Submission

CCA B Rules clear and fair; could be rem edied by only counting the 
second o f  two contiguous [i.e. next or together in sequence] 
days where present over 24 continuous hrs.
Re CAT -  could be amended so that workers com ing to 
Ireland not lim ited to less than 5 > t s  to avoid exposure to 
Rjft/inheritance tax.

C orm ac Doyle For justice  and equity tax on earnings outside Ireland should 
be proportionate to num ber o f  days spent in Ireland.

STEP Current rules should not be changed.
A m erican Chamber Rules w ork well, not in favour o f  change/supplem enting as 

per C om m ission on Taxation. Cautions on deterring foreign 
executives travelling to Ireland as this would affect FDl. 
CAT consequences o f  any changes should be considered so 
as not to deter international executives becom ing resident.

ITI Changes not desirable; could have unintended 
consequences. Some m ay relocate i f  look back rule (280 
days) rcduced. Unlikely to give significant increases in 
revenue.

Sensible M oney No recom m endation.
M OPS No change to current test. M aintain consistency and 

certainty o f  current test.
M azars No change -  certainly in existing rules.

12

A .2 ( c ) ( l i )



A.2(c) Request 3 -  Revenue Commissioners (CRMS 5 7 7 1 /2 0 1 3 )  and 
Department of  Finance (FOI/003/2014)

• A ppropnateness o f  citizenship as a basis for taxation

CCAB Not appropriate to discuss this as a stand alone issue; 
ftindamental constitutional concern and unclear as to how  it 
could be exchequer positive.

Com iac Doyle U nfair and inequitable i f  all ‘passport holders’ subject to 
Irish Tax.

STEP Inappropriate to use citizenship for Irish tax purposes; 
dom icile should be left undisturbed as central to other 
issues.

American Chamber No comment.

ITI No change - C ontrary to international norms; Ireland a 
small econom y should operate with OECD best practice 
guidelines.

Sensible M oney No recom m endation.
MOPS Recommends not m oving to using citizenship as basis for 

assessing individual for Irish tax. Notes that enforcement 
o f  any tax laws on this basis would be difficult/expensive. 
May m ake citizenship less attractive and im pact on H )l.

Mazars No recom m endation. N o advantage as easy to relinquish 
citizenship.

• W hether or not, and how, the conditions for and/or the range o f  apphcatiim o f  the D om icile 
Levy should he changed:

CCAB Domicile levy acts as an impediment to investment in 
Ireland. Does not provide insight into full level o f  taxation 
payable by those subject to the levy.

C onnac Doyle No recom m endation.
STEP Propose no change. View that any alteration to reduce 

income or asset thresholds could have an adverse impact on 
foreign investment.

American Cham ber No recom m endation.
ITI No recom m endation.
Sensible M oney No recom m endation.
MOPS Retain the applicability o f  dom icile to ensure that tlie 

income and gains o f  non-dom iciliaries do not autom atically 
come within the Irish tax net. Reform the CAT code -  
remove current provisions taxing worldwide gains after 5 
yrs consecutive residence.

Mazars Domicile levy should be left in place.

» W liether o r not the Domicile Levy should continue in place if  the rules for determ ining 
residence w ere modified.

_______    I If  residence niles strengthened case for D om icile Levy is |

13
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(Ty
eroded. Any m easure which punishes investment is bad 
policy, Dom icile levy does not pcnnit an offset o f  EU/Irish 
taxes -  disincentive to invest in Ireland.

C onnac Doyle No recom m endation.
STEP Residence rules should not be modified.
Am erican Chamber No recom m endation.
ITI No recom m endation.
Sensible M oney No recom m endation.
M OPS Residence rules should not be modified.
M azars N o recom m endation.

14



A.2(c) Request 3 -  Revenue Commissioners (CRMS 5771/2013) anc 
Department of Finance (FOI/003/2014)

A i)p c i id i \  2

Permanent home concept as used in the tie break clause in Double Taxation Agreements

The OECD tax residence “ tie  break”  Rules

The OECD Model Tax Convention mentioned above states that the term resident of a State 
means resident under the domestic tax legislation of that State.

However, the OECD recognises that, under the domestic tax legislation of certain 
jurisdictions, an Individual may himself o r herself being tax resident in two or more 
jurisdictions. This can have adverse tax consequences and the OECD advocates that where;

• an individual Is tax resident in two jurisdictions in the same tax year; and
• there is a double taxation agreement in place taeKveen two jurisdictions,
• then the following “tie-break" rules are to apply in the order shown below.

Test 1 ■ Perm anent home
An individual shall be deemed to a resident of the Slate In which he or she has a perm anent 
hom e  available to him or her. If he or she has permanent home available In tx3th States it is 
necessary to look at the next test.

Test 2 - Centre o f v ita l in te rests
An Individual shall be deemed to t>e a resident of the State to which his or her personal and 
economic relations are closer {centre of vital interests). If Tost 2 cannot be determined, it is 
necessary to look at Test 3.

Test 3 ■ H abitua l abode
An individual shall t>e deemed to be resident of the State In which he or she has an habitual 
abode. If he or she has an habitual at>ode In both States, or in neither, then it is necessary to 
look at Test 4

Tesf 4 - N ationa lity
An individual shall be deemed to be a resident o f the State of which he or she is a national. 

F in a l Test
If Tests 1 to 4 cannot detennine which jurisdiction the individual is deemed to be tax resident, 
then tax residency is decided by the competent authorities of each jurisdiction.

15

A.2(c)(Iiv)



A.2(c) Request 3 -  Revenue Commissioners (CRMS 5771/2013)  and 
Department of Finance (FOI/003/2014)

A ppcnd ij; 3 

D om icile Levy

The D om icile Levy was introduced in the Finance A ct 2010 and w as charged on an individual:

•  w ho in any year was Irish dom iciled and an Irish citizen,

•  w hose w orldw ide incom e for the year exceeds €  1 ni,

•  whose Irish located property in the year is greater than €5m, and

•  w hose liability to Irish incom e tax for the year is less than €200,000.

WTiere a relevant person has paid Irish incom e tax for a year that person is entitled to a credit for the 

incom e tax paid in calculating the am ount o f  the dom icile levy for that year.

In 2011, returns and paym ents in respect o f  the D om icile Levy for the tax year 2010 (the first year 

tor w hich  the levy applied) w ere m ade by 11 ptTsons who paid a total o f  €1,667,011.

I he am endm ent introduced in section 136 Finance Act 2012 rem oved the requirem ent to be an Irish 

citi?en. The aflect o f  this am endm ent is that persons who m eet the other criteria will be liable to the 

levy w hether o r not they are Irish citizens.

The returns for the tax year 2011 were the first returns affected by the am endm ent. The Dom icile 

Levy returns and paym ents in relation to the tax year 2011 were due to be filed on 3 I O ctober 2012 

or 15 N ovem ber 2012 for persons who file incom e lax using the Revenue Online System  (ROS).

As o f  20'*' N ovem ber 2012, 10 persons subm itted returns declanng  a liability in respect o f  the 

Dom icile Levy fur the tax year 2011 and these persons paid a total o f  €1,645,329.

16
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In ro n n at in i i  N ote  

R e s id en ce  for  l ax P u r p o se s  - Public  C o n su lta t io n  P ro cess

Derek Moran

/

! j
Your approval is sought to publish the submissions received loiiowing me public 
consultation prix;ess on Ireland’s tax residence rules, as announced in the Budget 
Statement, with a view to po.ssible changes in Finance Dill 2 0 13.

Details I
Tlie Commission on Taxation recommended that the 183/280 days test for dctcnnining 
the tax residence o f an individual should be supplemented by additional criteria, which 
should include a permanent home lest and a test based on an individual's centre o f  vital 
interests.

These additional criteria arc used in a range o f other jurisdictions. A “citizenship” test is 
also used in a very limited number ol'jurisdictions.

The Programme for National Govenuiient makes a commitment that the Ciovemment 
“v.'ill ensure that tax exiles make a fair contribution to the Exchequer". (Both parties to 
the Oovemment make commitments in their election manifestos to introduce measures to 
deal with “tax exiles”.)

Before Budget 2012 you approved a submission that the current residence rules should be 
supplemented by additional rules providing that an individual could be deemed resident if 
s'Tie was present in the Slate for a smaller number o f days than Ihe current criteria, if 8,110 
had a "place o f  abode” and/'or “centre o f  vital interests” in the State. However, as this 
would be a significant changc to the current position, you also approved a public 
consultation process on possible changes to the current tax residence rules to allow 
interestal parties to comment and make sugge-stions.

The consultation process closed on 1 August. A total o f  eight submissions were received; 
sec consultation details and precis o f  submissions received at Appendix I

Sources o f  submis.sions-
• three were from professional bodies the Irish Tax Institute, The Society o f Trust 

and Estate Practitioners Limited, and the Consultative Committee o f  Accountancy 
Bodies -  Ireland.

• Two were from professional firms -  Matheson Ormsby Prentice, Solicitors, and 
Mazars, Chartered Accountants.

• One was the American Chamber o f  Commerce Ireland, tlie representative body 
for US companies based in Ireland.

• One was from a m ember o f  the public, Mr Cormac Doyle.

.Minister, from Des O ’Leary 

.Approval requested
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&
• O n e  w as from  Sensib le M oney an econom ic think lank exp lo ring  solu tions to 

th e  debt crisis.

O f  the eiglit subm issions received -

• N one  p roposed significant cliange to (he rules as they presently  stand.
• Several con iinen lcd  on the need for certain ly  and offered the v iew  tliat the present 

day-coun ting  ru les achieve tliis.
•  A num ber o f  subm issions cau tioned  that changes to the ru les could  have an 

advtTse im pact on foreign direct investm ent
•  N o n e  recom m ended  using  c itizensh ip  as a basis for taxation
• A s regards dom icile, concern  w as expressed that erosion o f  the  ru les relating  to 

dom ic ile  cou ld  bring  the incom e and gains o f  non-dom iciliaries w ith in  the Irish 
tax net, w hich w ould again  im pede FDl.

•  O ne subm ission  raised concern  that certain  C apital A cquisitions T ax  provisions 
(taxation  o f  w orldw ide benefits after 5 consecutive years o f  residence) tavours 
/encou rages non-doin iciled  indiv iduals relocating  to Ireland to rem ain  less than 5 
years.

N one o f  the  subm issions exam ined the issue from  the poinl o f  view  o f  ensuring  a la ir 
con tribu tion  to  the E xchequer from  “ tax ex iles", or individuals who arrange the ir affairs 
so as to be  non-residen t in Ireland for tax purposes.

S ubm itted  for approval. Y ou m ay w ish to  d iscuss w ith officials.
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Sm ith, Liam

From:
Sent:
To:
Cc:
Subject:

Shaiighnessy, Martina 
04 January 2013 15 59 
Coleman. Jacqui 
Smith. Liam 
RE: Tax Exiles

Jacqiii

As discussed the minister has already widened the scope of the domicile levy by removing the citizenship condition 
Other measures on high earners affect non residents

It may be reviewed in the finance bill

Kind regards

Martina

From; Coleman, Jacqui 
Sent: 04 January 2013 15:17 
To: O’Leary, Des; Shaughnessy, Martina 
S ubject: FW: Tax Exiles

Can you be of assistance with the following please?

Regards

Jacqui

From: Ian Kehoe |mailto:lank(5isbpost.iel 
Sent: 04 January 2013 15:10 
To: Press Office Finance 
S ubject; SB Post

Jacquie,
The Programme for Government made a commitment to erasure that tax exiles "m ake a fair contribution to the 
ftxr.hequer ', and the Department of Finance recently can’ied out a review on the issue The submissions are also 
against making any changes to the current situation.
I am informed that the minister has rowed back on the position In light of the observations raised.
Is this the case -  or will the issue be addressed in the Finance Bill?
I am on 087 2702394.
Many thanks,
Ian

Ian Kehoe
Assistant Fditor — Current Affairs Fditor, Business Kditor
Th e  S unday Bn.slnes.s Post
8o Harcourl Street
Dublin 2
Ireland

353 1 6026019 
00 353 87 2 7 0 2 3 9 4

Private, Confidential and Privileged. This e-mail and any files and attachments transmitted with it are 
confulential and/or privileged. They are intended solely for the use o f the intended recipient. The content of
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Sm ith, Liam

Trom; Ryan. Sinead (ICTx_PerlncTx2_10) <sryan004@revenue ie>
Sent: 09 January 2013 15:52
To: Smith, Liam
Cc: Barry, Denis: Lynch. Joe (ICTx_CapiTax); Flynn, Pam
Subject: Remittance basis - FB2013
Attachments: 13.01.09 draft sub doc

Liam

Further to our discussion, please see attached draft submission. 

If you have any questions, please do not hesitate to contact me. 

Regards 

Sinead

Sinead Ryan
Income and Capital Taxes Division 
Personal Income Tax 2 
Dublin Castle

Phone: +353 1 6748484 (VPN; 48484)
Fax: +353 1 6795814
Email: sinead.rvan04@revenue.ie

The interpretation given in this email is based on the facts and circumstances as presented by you 
and should not be relied upon for any other case.

Please note that Revenue cannot guarantee that any personal and sensitive data, sent in plain 
text via standard email, is fully secure. Customers who choose to use this channel are deemed to 
have accepted any risk involved. The alternative communication methods offered by Revenue 
include standard post and the option to register for our (encrypted) secure email service, 
http ://vw w . revenue.le/en/online/secure-emaii.html
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O K A F l fo r discussion purposes only

n

Financc B ill 2013

Kem iltiincc Basis o f Assessment

1. Decision sought

Approval is sought to amend the provisions o f Section 71 and Section 24 o f the Taxes 
Consolidation Act 1997 (“ TC A” ) so as to prevent the use o f arrangements to avoid the 
remittance basis o f taxation.

2. Buckground

As you arc aware, in the normal course, an individual who is resident in the State is
taxable in the State on his or her worldwide income as it arises, However where an 
individual is resident hut not domiciled in the State, he or she is only taxable in the 
State on income from foreign securities and possessions to the extent that income 
from such sources is received m or remitted to the Stale. This is known as the 
remittance basis o f taxation.

Similar provisions apply in relation to Capital Gains (section 29 TCA 1997).

1 he remittance basis is not an exemption from tax but is rather a deferral such that the 
charge to tax is deferred until such time as the individual who is non-domiciled but 
resident in the State for lax purposes brings the money into the State. It was never 
intendcxl that the income or gam would be exempt from Insh tax in tlie long tenn.

A case has come to our attention whereby an individual (who availed o f  the 
remittance basis in the past) has in the first instance transferred income to his spouse 
who subsequently rcmitte<i the income to the State, .so as to avoid the charge to 
income tax.

.1. Proposals

It is therefore proposed that section 71 and possibly section 29 o f  the TCA be
amended to provide that, where income or gains which has previously been subject to 
the remittance basis o f taxation is transferred to a spouse o f  the individual who 
claimed the remittance basis, then the remittance basis w ill continue to apply to such 
income and capital notwithstanding it has been transferred to a spouse in the first 
instance.

We are available to discuss this matter further.
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Finance Bill (No 2)2013 
Capital Gains Tax 

Remittance Basis of Assessment -  anti-avoidance

Derek Moran

Minister, from Des O ’Leary

1. Approval sought

Last year you introduced anti-avoidance provisions in Section 29 Taxes 
Consolidation Act 1997 (TCA) to prevent the mis-use of the remittance 
basis of taxation by transferring gains to a spouse in a manner which 
avoided tax. Your approval is now sought to amend the section to 
ensure it operates as intended by replacing the reference to “chargeable 
gains” with a reference to the proceeds from the disposal of an asset.

2. Background

An individual who is resident in the State is taxable in the State on his or 
her worldwide income and gains as they arise. However, where an 
individual is resident but not domiciled in the State, he or she is only 
taxable in the State on income or gains from foreign securities and 
possessions to the extent that they are received in the State. This is 
known as the remittance basis of taxation. The remittance basis is not 
an exemption from tax; the charge to tax is deferred until such time as 
the individual who is non-domiciled but resident in the State brings the 
money into the Slate.

In Finance Act 2013 you approved amendments to the remittance basis 
for both Income Tax and Capital Gains Tax (CGT) to counteract an 
avoidance scheme uncovered by Revenue. [The facts were as follows: 
an individual who was non-Irish domiciled and subject to the remittance 
basis, had a non-Irish source of income and so did not pay tax when the 
income arose; he transferred the money to his spouse, who was Irish 
domiciled and not subject to the remittance basis, so because the 
income or gain did not arise in the year when it was remitted, a tax 
liability was avoided.] The amendments provided that, where income or 
gains which were subject to the remittance basis are transferred to a 
spouse or civil partner of the individual who claimed the remittance 
basis, the remittance basis of assessment will continue to apply to the 
income or gains notwithstanding the transfer (that is, the income or gain 
will still be taxable when remitted to the State).

A.2(c)(lxi)
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However, the amendment to the remittance basis for CGT, in section 45 
Finance Act 2013, does not achieve what is intended because it refers to 
the transfer of “chargeable gains” (that is, the amount on which CGT is 
charged) rather than to the proceeds of the disposal of assets which are 
transferred by an individual to his or her spouse. The reference to 
chargeable gains could cause confusion as to when a remittance 
becomes taxable.

4. Proposal

It is proposed to amend section 29(5A) of the Taxes Consolidation Act 
1997 to ensure it works as intended, by deleting the reference to 
“chargeable gains" and by providing that a transfer of the proceeds of 
the disposal of assets to the Slate, in circumstances where a gain which 
has previously been subject to the remittance basis is transferred to the 
spouse or civil partner of the individual who claimed the remittance 
basis, the remittance basis will continue to apply to the gain when the 
proceeds are remitted to the State.

Submitted for consideration and approval. Officials are available to 
discuss if required.

Capital and Savings Tax Policy 
September 2013
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WWW revenue.ie

Office h e  R ev fru e  C o'nm issio 'ie '^  

Lsr^e Cases Drvlswn 

laugh Hous«
T l  79 Lower V o u 'it S t ic r t

OjWin ?
lr*!arKj

Dear M r. (jara% an,

I refer to >our request recei\ed X'*’ November 2013 under the Krced('in o f Informntion Acts 1V^7 and 
2('()3 (F 01 Acts) seeking docnmcnls relating to the background to iHe dom icile  lo w  and number o f 
cases subject lo  the dom icile lew

\s  FOI deeision-niaker for Larue C ases D ivis ion in Revenue ( omnussioncrs. please I1nd belou 
intbnnation which haf? been extrapolated or deduced from documents \\h ich  i s  relevant lo \o u r 
bpeciHe requests w ith  regard to.

• T he luin iber o f  cases, i f  an \, where the dom ic ilc  le \) ' has apphed
• The number o f  such cases, i f  any. w here the mdiv idun(fs) subject to the fc ' y  has been rc.siJent

in Ireland m the relevant vear
• I he amount o f  ta \  collected pursuani lo the provisions
• The number o f  audits o r investigations into the |H)SSihle application o f  Uie ptovisions

For e ach \ea r from I Januar) 2010 lo date

The info im ation  lequested has been prov ided below m tabular fonnat We are u iuh le  to p ro \ ide the 
amount o f  tax coliceted pursuant lo the provisions but have provided the amount o f  tax due per the 
returns fo r each \e a r We ha\ c p ro \ ided details as to the total number o f  interventions undeitiiken, 
which includes audits or investigations, into the possible application o f  the provisions

Ypar Num ber of 
dom icile  levy 
returns filed In 
re la tion to  this 
year

Tax due per 
returns filed

Num ber of 
persons resident 
in the state who 
filed a re turn

Number o f cases 
that w ere subject 
of an enquiry 
w ith  regard to 
potentia l f illiig  o f 
a dom icilp levy 
re turn  fo r a year.

2010 24 2,776,034 15 34
2011 21 2,645,396 12 44
2012 14 1,884,949 5 2

( harles ( ia rn va n

Revenue M
Cain C uM«im na liFirrann
I r i ' . *  j y r  ; m  l  (  i- ■

• Mflg f>a flCoinTten^.ri k»tica»fn

Rannan na gCd$aoria M6ra 

reacn us laugn 
73.-79 SfAid an Mnota kicW 

Bare AWia D ia s ' 2

4 December 2013

RR: FO I Request C R M S  577J/201J
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W iih icuard  to  llic a lx n c  lablc.

Pile lo ia l n u m b e r  o f  e a se s  ih a i w e re  su b je c t  lo  e iu ju in e s  r e g a rd in g  a  p o ie n lia l  r e q u ire m e n t lo  f ile  a

d o m ic ile  l c \ \  r e lu m  is  6 1 . I he  to ta l in  the  ta b ic  c \ c c c d s  th is  a s  s o m e  o f  ih c  e a s e s  w o u ld  h a v e  a  

p itte n lia l f il in g  r e q u ire m e n t in  r e la tio n  to  a  n u m b e r  o f  ) c a r b  E n q u ir ie s  in  re la t io n  to  2 0 1 2  a rc  lovs a s  

th e  re tu rn s  w e re  o n K  d u e  o n  ? l / | ( » /2 0 l l '  a n d  a  c o m p lia n c c  o p e ra t io n  in r e la tio n  to  th a t  \ c a r  is  o n is  in 

th e  in itia l s ia i’c s

I f  NOii re q u ire  fu r th e r  c la r if ic a t io n  re g a rd in g  thc?;e f ig u re s , y o u  c a n  c o n ta c t  m e a r  0 1 - M 3 1 ^ 7 4  o r  b \  

e m a il a t  m n iu iiiO l < /.rcvcm ic.ic

It is m y  u n d e rs ta n d in g  \ o u  w ill  a ls o  b e  re c e iv in g  a  rep lx  f ro m  a n o th e r  s c c t io n  o f  r e v e n u e  re la iin g  lo  

o th e r  a s p e c ts  o f  th is  req u e s t

P le ase  n o lo  th a t  s h o u ld  > o u  w ish  to  h a v e  th is  d e c is io n  r c \  icvved an  a p p lic a t io n  to r  r c \  lew  mub.i b e  
m a d e  n o t la te r  ih an  -4 w e e k s  a f te r  n o t if ic a l io n  o f  ih is  d e c is io n  (A  c o p y  o f  th e  rev iew  p ro c e d u re s  is 
a tta c h e d  )

'l o u rs  s in c c re U .

^ fa I t in H  M u ll ig a n  ^ '
D e c is io n  M a k e r

C a s e s  D iv is io n
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fW
Revenue

M r  ( 'h a r l c s  C ia r d \ a i i O ffice 3f Itie  fleven iie  C om m iss 'oM rs

Capital Taxes Division

Stamping Building

Dub in Castle

Oiib in 2

Ireland

Oifig na gCOrmisin^ifl lonM iin

Rannjn Cinactta Caip'tiiiia

^ fa s  Stai^ipala

CaisleiJn Bhaite Altia Cliath

Baile Aftia Cliatti 2

£î

S  Ooccmbcrjon

Re: r r r fd n n i o f liiro i nuitio ii Request CRiMS 5573/2013 

Deiir Mr (iaravan

I refer to your request under the Fieedom o f Information Act 1997, as amended, foi access to 
documents lelating to the fo lkm iiig  iegislati\c provisions

Si’flio n  1.5(1 o j llw  l  iiitim v .-li / 2010 

Scclidii 136 o f llw  /  iiio iKv 2012

S i\ iio iis 5 3 IA A  lo .t.U A K  D fihe T ix c i C o ino lu la iio ii A c l JW 7

Kcpons. iiw inord iu /ii i i i i t l  o r con rs /v jin /i'ncc  l  eci’n c ii fio n i o r i> iin k li'd  lo. o r iioies or 
m iiiiilcs  o ! iiii 'c iiiiy s  o r ili\iii.\M o ii.\ w ith other y tn v r iiii ie iil Je/H irliiic iils o r offic ia ls  
ilic rco / i l l  ix h iiio n  to the / ’toyisimi.s.

l i t  le f ii ig  iio ie^ n r  o th e r i 'x /> h iiiiito i\ t lo i iim e iils  p ro v id e i! to  ( io w n n in ' i i t  in ii i is ic ry  o r  
o th e r I I h  o r  .SL’tu ito rs  in  re h itn i i i  to  the jy rov is to iis  p r io r  to  o r  i l i i i i i i i ;  the  /x rv M /i't ' 

th ro u fih  the Houses o i  the I hrecu htas o f  ihe  r i'le v o n t I i iu t i i i  e H ills .

I ha\e examined all the records held h\ this Division in lelalion to your re<\uest I ha\e 
identified IS recoids, o f which I am leleasing 1.̂  in full and in an edited format

I attach a schedule o f records, which pros ides details o f the records heing teleased Section 
22 c>fthe I'reedom o f Information Act 1997. as amended, provides an exemption in respect o f 
recoids that would be e.\empt from piodiiction in ciiurt eithei on the gnuinds o f conlenipt oi 
legal professional piivilege Some o f Ihe material in record no 1 is not hoing released for this 
reason Some o f the material contained in 4 o f  the records is not relevant to your request and 
is not. therefore, being televised

It is mv understanding you w ill also be rccciviiig infoiination from another section o f 
Revenue relating to this request

Should you wish to ha\e this decision re\iewed. an application for leview must be made not 
later than 4 weeks after notification o f  this deci.sion A copy o f the review procedures is 
enclosed for vour information
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Yours sincerely,

M ichael Buckley 

Assislam Principal 

Capital Taxes Brancii
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Sclicdiilc of Uccoi ch; 101 Rcciuest C R M S 5773/Z013

Rt'CorH N o .  M rief  D e s c r i p t i o n  (  o n i i n c n t s

1 emails dntcd 
27/1

Atindimcnt k> email 
rctciTk-'d to at I

2 emails daled 
X/12/2(K)Q

Aiiachmenl lo one 
o f rhc emails 
referred to a! 3 
alx>ve

2 emails dated 
KM2.(H».

Atlaelmients to 
em iils referred to at 
5 abo \e

2 emails dated 
^ '12/0^ and 
10/12/09.

2 emails dated 
12 /1-'201 (J

Correspondence re 
introduction o f  
IX )5 :sib le  > s e a l t l i  t a \ .

Note outlining 
pi'>ssible scheme of 
xvealth ta \.

( orresp<>ndenee re 
domicile le\ \

Note entitled ' drall 
domjciljar\ lc \v "

C orrespondence re 
domicile lew

Documents emitU d 
'd ra f t domiciliar> 
levy" and ' domicilc 
le w ”

C orrcspondcnce re 
domicilc le\A

Conespondence re 
domicile lew

Allou 'rcfiisf 
lelejise of 
recortl

A llow  partial 
re lease  o f  one 
LMiiail-otlicr 
em ail iu>t 
le levan t to 
icq iiest

Allow.

A llow

Allow

A llow

Allow

Ba^is o f 

R efusal

hXempt under 
section 22 FOi 
Act |y^)7 as 
amended (legal 
pru  liege)

Not Applicable 
(N/Al

N/A

N/A

R cc u rd

K dited

Y es

N o

N o

No

N''A

N/A

Allow patlial Not relevant lo 
re lease  ! lequest

No

No

Yes

Allow  full 
re lease  o f  one 
o f  the em ails.

f)ne o f the 
emails not 
relevant to 
request.
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AUaohincnls to 
email rctcrrcd lu iU 
X abo\c

Note re issues 
rcquinng policy 
decisions and draft 
legislation

Allow. N/A No

10 2 emails dated 
12^1/2010.

('orresp4')ndcncc rc 
domicile levy

Allow full 
release o f one 
o f the emailb

One o f the 
emails not 
relevant to 
request

Yes

11. Atraciinients to one 
of the emails 
referred to at 10 
alxive

Note rc domicile 
le \\ and draft 
legislation

Allow. N-'A No

\ 2 2 emails dalc;d 
n 'l/ lO

Correspondence re 
doniicilc le\\.

Allow full 
release ot'cuie 
o f the emails

One of the 
emails not 
relevant to 
request.

Yes

i:> ,‘\riacliments loone 
of the emails 
referred to at 12 
alK)vc

Revised note re 
domicile lev\ and 
dratt legislation

Allow N/A No.

14 eiiuiil dated 1X/1,'1(» (’ orrespondcnce re 
domicile levy

Allow N/-\ No

15 l>»>cumcnt emitled 
"rinanee I3ill 20Kt 
lk>micile Lcv>"

Svimnviiv of 
proposed domicile 
lev\

Allow N/A No

16 Note to Minister for 
Tmancc

Sets out key 
features o f how 
tlie levy w ill 
work

Allow N/A No

17, Sjvaking'detailcd 
notes tor Minister.

BncriiiL' material 
for debates in 
Houses o f llie 
Oire*iclitas

Allow N/A No
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For debates in 
Houses ot'ihc 
Oircncluas.

Speaking note for 
Mnustcr.

A llo w No.
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iV

Ofujinai Message-
From:
Sent:
To:
Cc:
Subject:

Derek.

Creighton, Eugene 
27 November 2009 15:15 
'Moran, Derek'
O'Grady, Michael (Cotnmissiooer)
FW: Possible Wealth Tax (Targeted at non-resKJent domlclllancs)

As discussed, Michael, who is unavailable this afternoon, es^6d me to come back to you on this. It seems to us that 
there is a probable EU law blocker on any such tax • that is assuming the objective woufd be to include EU/EEA tax 
residents (Malta. Switzerland?) within the scope of this wealth tax.

Taxing an EU/EEA resident on their Irish-located assets v/hile not taxing an Irish resident in the same circumstances 
would most likely fall foul of the free movement of persons and capital and non-discrimination EU treaty articles. 
Limiting the scope of the tax to those non-residents who retamed an Irish domicile might provide some defence • we'd 
only be discriminating against our own nationals ! - but I doubt it - as we would effectively be taxing them for choosing 
to take up residence in another EU

If there is an EU impediment, the option still remains to bring the tax in and not apply it to those resident in a EU/EEA 
country, but this would look soennvhat odd and be easy to side-step.

As an alternative we set out in the attachement an alternalive which, v^hile structured on a non-dascriminatory basis, 
only catches those who currently do not paid much income tax here and who have considerable wealth here (in a way 
it ends up as another minimum tax provision ?). We're not sure it is all worht it for €50,000 a head!

Eugene

Wealth Tax 2.doc

A.2(d)(v ii)
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F,U law cDnslrainl on lim iting  ciiargc only to non-residvnts: l axing EU/EEA 
residents (Malta. Switzerland etc.) on their Irish-located assets while not taxing an 
Irish resident in the same circumstances would fall foul o f the free movement o f 
capital and non-discrimination HU treaty articles. In order to get around this 
constraint (this would need to be checked with AG's), the new Wealth Tax might 
apply to:

• A ll Irish domiciled indiv iduals wherever resident (d ifficu lt to shake o ff domicile)

• Whose Irish liability to income tax for a year is less tlian. say, €50,000 but whose 
Irish-located wealth is greater than, say, 6.̂  m illion

• Rate o f tax would be, say, 1% o f value

U ciircd  outcome? Wealthy Irish domiciled individuals with significant Irish-located 
a.ssets -  regardless o f tax residence status -  would have to “ opt”  to pay either a 
minimum income tax or a minimiun wealth tax o f fc’50,000. l  ax-resident individuals 
w ith wealth in excess o f 65m w ill in many cases already be paying income lax o f 
650K+ -  particularly after the likely Budget (horizontal measures etc) changes.

Likely to be couiinent about this being a reverse o f Ihc UK “ non-dom”  tax, where 
wealthy foreigners pay a minimum £30,000 p.a. for the privilege o f living (being lax 
resilient) in Ihe UK. Tliis would be a “ doni’  ̂tax, where wealthy Irish nationals (for 
the most part probably non-Irish resident) pay a minimum tax because they have 
significant assets located in the State.

M ight be desirable in that context to require at least some minimum physical presence 
in the State in the relevant year (say, 30 days) before the wealth tax charge would 
apply.

Question also o f how to deal w ith the genuine asset-rieli/iiicome-poor individual: the 
extreme example o f the widow on a social welfare pension owning non-income 
generating land or house worth €5m?

Tax Itasc?

Land and buildings, including private homes

Shares in private lri.sh companies (possibly exclude shares in genuine Irish trading 
companies and Irish HLCs)

Moveahte assets (possibly excluding domestic furnishings, except antiques/art) 

Bloodstock (possibly excluding livestock)

Stopping avoidancc? This would have to involve some complexity, even fo r fSOK

Charge would probably need to be gross value; otherwise open to “ arlific ia l" loans. 
(Valuation o f land/buildings/private shares could stand for 3 years to minimise 
compliance costs)

Charge would need to include assets o f minor children, assets o f spouses transferred 
by individual at less than market value, assets o f discretionary trusts etc. -  lots to 
consider on the anti-avoidance front.

Wealth Tax -  Possible Schcnic

A.2(d)(ix)
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D om ic ilian ' Levy Payc I ( i f  2

Bucklcy, MichacI

From: Creighton. Eugene

Sent; 08 Decenaber 2009 09.43

To: Derek Moran@finance gov/.ie'

Cc: O'Grady, Michael (Commissioner)

Subject: FW. Domiciliary Levy
Derek,

As discussed, we will, of course, feed you notes during the course of today 

I'm broadly ok with the note but would make the following comments (Michael may have more).

• If it is to be necessary to be both an Irish National (i.e passport holder) and an Irish domicile in 
order to be caught by the new levy, ttiere will be an inbuilt incentive to side step the levy by 
dropping Irish nationality even though Irish domicile is retained. Domicile is distinct from 
nationality. This condition effectively changes the levy from a domicile based one to a citizenship 
based one

• While I appreciate you are using the "option" reference as an example to show that the levy will act 
as an incentive to acquire sufficient Irish income generating assets to result in an actual Irish 
inocme tax liability of €200,000 or more so as to avoid the complications of calculating the domicile 
levy, the actual legal text wiil not provide an "option" to pay one or the other. The structure of the 
levy will probably be such as to either exempt anyone who has a income lax liability of €200,000 or 
more or to give a credit for the levy against income tax.

• Not sure of desirably of another day counting exercise. It will add complexity and administration 
and will need rules for exceptions (e.g. visiting serious III relative). I woudi prefer to keep scheme 
simple. Irish domicile and significant Irish assets should be enough to "nexus" with Ireland
to trigger the charge.

•  The reason we see a need for excluding Irish PLCs is because of the danger of some of them 
delisting to avoid shareholdings of signiricant shareholders being counted as Irish capital.

• In the case of Irish trading companies the justification for excluding them would include the fact that 
the capital is invested at risk with a view to profit with any resulting profits fully liable to Insh
tax However, we may need to look further at thisas it may be possible to make a similar argument 
for farm land

Eugene.

 Original Message-----
From: Moran, Derek rmailto:Derek.f^oran@finance.gov.ie]
Sent: 08 Decemtier 2009 08:30
To: O'Grady, Michael (Commissioner); Creighton, Eugene
Cc: Ryan, Paul
Subject: Domidliary t.evy

Ihis e-mail has been received by the Revenue Internet c-niail service. (TP)

Michael, Eugene

Attached is a reworked version of your outline scheme with some additional input. For example, the
Minister is inclined to refer to Irish "capital" as distinct from "wealth". •

How does it look to you?

25/10,C011
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Domiciliar>'Levy Page 2 o f 2

The text in Ihe speech is per your am ended draft.

Not surprisingly I am a bit uncomfortable with the fact that we don't have a fully developed proposal. As such 
from a press/media point of view and in terms of political briefing w e will need to have half a dozen crisp 
messages that w e will repeat (the last of wrtiich will be that Ihe detail will be in the Budget)

•  Who does it effect"’
•  How much will they pay?
•  Is it a wealth lax?

•  Is this the sam e as the UK dom tax?
•  How much will it raise"?

I am  sure there are others I have not thought of. Your assistance would be greatly appreciated.

Regards

Derek

in a j i c t

00 35J I  6318005 

«D om ic ilia ry  Levy d o c »

Attention:
rhis e-niail is privileged and coiilidenlial. I f  you are not Ihe intended recipient please delete the 
message and notify the sender. Any views or opinions presented are solely those o f the author.
This email was scanned by Sophos and has been certified vims free with the pattern file currently in 
use. This however cannot guarantee that it does not contain malicious content.

I'abhair nire:
Ta an r-phost seo faoi phribhleid agus faoi run. Mura tusa an duine a bhi beartaithe leis an 
teachtaircacht seo a (hail, scrios e le do thoil agus cuir an seolt6ir ar an eolas. Is leis an lidar amh4in 
aon dearcai no tuairinii" a l^iritear,
Scanadh an r-phosI seo le Sophos agus deinihniodh go raibh se saor 6 vioras leis an bpatruncliomhad 
ata in iisaid faoi lathair. N i feidir a rathii leis seo afach nach bhfuil abhar mailiseach ann.

25/10./2011
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DRAFT DOMICILIARY LF.VV

The new lax might apply to:

• All Irish Nationals and
• All Irish domiciled individuals w herever resident
• W hose worldwide income (whether liable to Irish tax or not) is greater 

than €1m  as calculated under Irish tax rules. (Note this will be relevant 
for Irish nationals who are non resident)

•  W hose Irish liability to income tax for a year is less than, say, €2 0 0 ,0 0 0  
but whose Irish-located capital is greater than, say, € 5  million

• Rate of tax would be, say, 4%  of value

Desired outcome?

Wealthy Irish domiciled individuals with significant Irish-located assets -  regardless 
of tax residence status -  would have to “opt” to pay either a minimum income tax or 
a minimum domiciliary levy of €200,000. The reality is that such non residents will 
aim for the lower figure -  hopefully this should drive them to create an income tax 
liability of €200,000. It should be noted that this €200,000 liability (if we use an 
income of €1m, is less than a revised horizontal measure would expect them to 
contribute i.e. it is not an excessively high figure.

Tax-resident individuals »/ith capital in excess of €5m will in many cases already be 
paying income tax of €200K+ -  particularly after the likely Budget (horizontal 
measures etc) changes, (However by including an income test as well, we ensure we 
exclude Irish residents from the charge since they should have exceeded the tax 
figure required by virtue of the horizontal proposals.

Likely to be comment about this being a reverse of the UK “non-dom" tax. where 
wealthy foreigners pay a minimum E30.000 p a. for the privilege of living (being tax 
resident) in the UK.

This would tie a “dom” tax, where v^ealthy Irish nationals (for the most part probably 
non-lnsh resident) pay a minimum tax because they have significant assets located 
in the State This can be portrayed in a progressive light.

Might be desirable in that context to require at least some minimum physical 
presence in the State in the relevant year (say, 30 days) before the wealth tax charge 
would apply

Question also of how to deal with the genuine asset-rich/income-poor individual: the 
extreme example of the widow on a social welfare pension owning non-income 
generating land or house worth €5m? See above -  they now must have income of 
€1m pa (even if that income in not within the charge to Insh tax by virtue as would be 
the case for non residents)
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I)R .\1 r  DOMICILIARY LCVN

What Tax Base?
Land and buildings, including private homes.

Shares in private Irish companies (possibly exclude shares in genuine Irish trading 
companies and Irish PLCs) -  why exclude these? Ultimately this is about getting 
them to pay something rather than a conceptual approach to the base assets to be 
taxed.

Moveable assets (possibly excluding domestic furnishings, except antiques/art) 

Bloodstock (possibly excluding livestock)

Stopping avoidance?

This would have to involve some complexity, even for €250K

Charge would probably need to be gross value; otherwise open to "artificial" loans 
(Valuation of land/buildings/private shares could stand for 3 years to minimise 
compliance costs)

Charge would need to include assets of minor children, assets of spouses transferred 
by individual at less than market value, assets of discretionary trusts etc. -  lots to 
consider on the anti-avoidance front.

Needs to be a strong statement in the speech that this proposal will be monitored to 
ensure the desired effect is being achieved or else the CoT proposals will have to be 
revisited

A.2(d)(xiii)
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Buckley, Michael

Subject;

Sent:
To:
Co:

From: Creighton. Eugene 
08 December 2009 18 04 
'Moran, Derek'
O'Grady, Michael (Commissioner) 
FW: Dom Levy

Derek,

Attached fma some notes to supplement main note.

Eugene

Domidle-Levy.doc

•OrKjifwl Mcssage-
From:
Sent:
To:
Cc:
S ub ject:

O’Grady, Michael (Commissioner) 
08 Deannbcr 200S 11:04 
'Moran, Derek'
Creighton, Eugene 
Dom levy

Derek.

• Having a douole nationality-cum-domicile test before this tax kicks in would be unusual. My own viev/ is that it s
better to stick with domicile unless ttiere's a desire to present this partly as a price wealthy Irish nationals living 
abroad have to pay for the privilege of holding on to their Irish passport.

• Neutral on the 30-day physical presence test, t can see tne presentational advantages
• For simplicity, would prefer to see this as a flat tax of €20DK (creditable against income tax) - ie once the minimum 

income/wealth/physical presence thresholds are met - rather than as a progressive wealth tax chargec at 4%.
The reality is that no non-resident caught by the tax Is in any event going to pay > €200K. However, again 1 can 
see that presenting th«s as a wealth-type tax might have attractions.

• On the tax base, rather than getting involved in lists of w hafs in or out and valuation rules, I think we should simply
piggyback on existing CAT rules in this area*.

I attach a suggested revised version of your note incorporating the CAT piggyback idea and some other suggestions 
e g. saying something about why we’re using domicile as the main test.

• Eugene is preparing a short list o f whafs in/out under the CAT rules ("situs" rules for things like moveable property, 
shares etc.); t i e / l l  have it iaier this morning

Michael

Domk:iliary
Levyl.doc
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D om ic ile  L evy

W h o  H ill th e  n ew  D om ic ile  levy a ffcc t?

Irish  dom ic iled  in d iv id u a ls  w herever resident:

♦ W hose  w orld  w ide  incom e (calcu lated  on  b a sis  o f  Irish tax ru les) is g rea te r than 
t ' l  m illion

♦ W ho pay  £2 0 0 ,0 0 0  o r  less in Irish  incom e tax , and

♦ W 'hose Ir ish -loca ted  cap ital is  g rea te r than  €5 m illion .

E ffect o f  th ese  ru le s  is th a t Ie\ 7  stiould be pay ab le  by non -res iden t but Irish dom iciled  
ind iv idua ls  w ith  w o rld w id e  incom e o f  € 1 ,0 0 0 ,0 0 0  o r  m ore and Irish located  asse ts  o f 
g rea te r than  fe'5,000 ,000 .

T he ru les ensu re  th a t asse t rich  but incom e poo r in d iv idua ls  are not liab le fo r the  levy.

Irish  re siden t an d  do m ic iled  ind iv idua ls  w ith  w orldw ide  incom e grea te r than 
€ 1 ,0 0 0 ,0 0 0  shou ld  not, in general, be liable to  the  levy w here  they  pay  €2 0 0 ,0 0 0  or 
m ore  in Irish  incom e tax.

I f  such  ind iv idua ls  have used tax  shelters  o r are in receip t o f  exem pt incom e they  are 
like ly  to h ave  s till pa id  Irish  incom e tax o f  € 2 00 ,000  o r  m ore  due to  the operation  o f  
the  h igh earners  re s tric tio n  as enhanced  in the  B udget.

T o  the ex ten t that a  tax  residen t Irish  do m ic iled  person  pays less than  €2 0 0 ,0 0 0  in 
Irish  incom e tax he /sh e  w ill be liab le for th e  d o m ic ile  levy i f  his.Tier w orldw ide  
incom e is € 1 ,0 0 0 ,0 0 0  o r m ore and hc/she has Irish asse ts  o f  €5 m illion  o r m ore. 
U n lik e ly  to be m any  such  persons but som eone  using  a  lot o f  double  tax re lie f  m ay 
fall in to  this catego ry . It m ay be n ecessary  to  g ive  fu rther though t to tlie trea tm en t o f  
th is  cla.ss o f  person .

W h a t  is D o m icile?

Di>micile is a  general law  concep t. It is not defin ed  in tax law. A  p e rso n ’s dom ic ile  is 
d istinc t from  th e ir  na tiona lity  and from  th e ir  p lace o f  residence. A jierson m ight not 
be residen t in Ireland  b u t still be dom ic iled  in Ireland.

D om ic ile  is based  o n  the no tion  o f  a  p e rso n 's  p e rm anen t hom e.

T h e  fact that a person  is bom  in Ireland, has lived  in Ireland for a  large part o f  their 
life, regu larly  v isits  Ireland year-on-year, has substan tia l assets, including  a residence, 
in Ireland  o r w hose  near fam ily  m em bers a rc  residen t and dom iciled  in Ireland are 
goo d  ind ica to rs  that a person  is Irish  dom ic iled  even  if  they are residen t for lax 
purposes e lsew here .

A.2(d)(xv)
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Establishing domiciL- can require an in-deplh exam ination o f  a person’s background, 
lifestyle and intentions over the course o f  the person’s lifetime. This examination w ill 
extend to areas o f  the person’s own life and also that o f  his/Tier family.

W h at does Domicile m ean?

Domicile is a matter o f  general law, not tax law. Many factors go into determining a 
person’s domicile. I hese include:

♦ It is not possible to be without a domicile

♦ A person can have only one domicile

♦ Domicile is distinct form nationality or residence, but both these factors may have 
an impact on a person’s domicile

♦ A person is iionnally domiciled in the country where the person has his'lier 
permanent home

♦ An existing domicile continues until it is proven that a new one has been acquired.

W h at types u f dom icile are  relevan t fo r pu rp o ses o f the  new levy?

Tw'o types o f  domicile w'ill be primarily relevant for the purposes o f  the new le\"y:

♦ Domicile o f  origin

♦ Domicile o f  choice.

Domicile o f Ori(;in

A person is bom w ith a domicile known as the dom icile o f  origin. Normally a person 
assumes the domicile o f  his/her father. If the father has died before birth or where the 
parents arc unmarried the person assumes the dom icile o f  the mother.

The domicile o f  origin need not be the country in which a person was born (e.g. where 
a person is bom  in a country which is not their father’s country o f  domicile).

Once a person has reached the age o f  majority he/she can reject his/lier dom icile o f 
origin and acquire a new domicile called a  dom icile o f  choice. This is not easy to do.

In order to abandon domicile o f  origin the person must prove conclusively that he/she 
has severed all links with the country o f  his-tier domicile o f origin.

Even if you leave your country' o f  yottr dom icile o f  origin yo\i will continue to be 
domiciled there until you acquire a domicile o f  choice elsewhere.
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Domicile nf Choice

Broadly, to acquire a domicile o f choice a person must leave their current country o f 
domicile and settle permanently in another country. This requires a person to establish 
a physical presence in the new country and have an intention to reside there 
permanently. Factors which are relevant, include:

♦ The person's intentions

♦ U'here the person is permanently resident

♦ The person’s business interests

♦ The persons social and family interests

♦ The ownership o f properly

♦ I he nature o f any w ill made.

This list is not exhaustive.

\A'hv not just charge non-resident nationals lo incomc tax ?

Non-resident nalionals are already liable to income tax to the extent that they have 
Irish source income. To extend Irish income tax to the worldwide income o f non
resident nationals would he very d ifficu lt having regard to the tax treaties which 
Ireland has entered into with other coujitries.

These treaties allocate taxing rights between countries on the basis, primarily, o f 
residence but also as respects the income source for some types o f income such as 
rents from property.

l o implement worldwide taxation o f Irish nationals would require the renegotiation o f 
all our tax treaties. Some countries may resist renegotiation or refuse to renegotiate or 
seek difl'erent terms foi otlier areas o f  laxalion.

As it is unlikely that otlicr countries would readily consent lo give up their taxing 
rights where an Irish national was resident in that country. The result o f imposing 
Irish taxation on the basis o f nationality would be double taxation by Ireland and the 
country o f residence.

W hy not impose the levy on non-resident but Irish domiciled individuals?

Lim iting any charge to non-residents may give rise lo EU law difficulties in the case 
o f Irish domiciled persons resident in Ireland moving to another EU/EEA country.

Such a person would not be liable to the charge while resident in Ireland but 
immediately on moving to and becoming tax resident in another EU/EEA country 
would become liable to the levy. This is likely to be in breach o f EU law.
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Is th e  new  D om icile  L evy (he  sam e  as (lie ( I k ’s D iin iie ile  T ax

N o it is not. Tlic U R  has a specia l tax c liarge on  res iden t but not dom iciled  p ersons 
w ho are  elig ib le  for the ‘'rem ittance  ba.sis”  o f  taxation , that is, on ly  taxed  on  the 
incom e they rem it to the UK.

T he  U K  R em ittance B asis C harge (R B C ) is designed  to  gel a  tax con lrih iition  from  
those w ho w hile tax resident in the U K  do not .suffer m uch  taxation  because they  do 
not actually  rem it any incom e to the UK.

In contrast, the new  D om icile  Levy announced  in the  B udget app lies  to  lri.sh 
dom iciled  but non-lax  residen t p ersons who have substan tia l, [>ermanent and  on -g o in g  
links w ith  th is  coun trj' but w ho  do not pay m uch  Irish incom e lax. Il is designed  to  
ensure  that such  persons w ith substantia l Irish based  asse ts  now  m ake an  app rop ria te  
tax contribution .

How docs th e  U K ’s R e m itta n c e  B asis  C h a rg e  ( K l i f  ) w o rk ?

B asically , the rem ittance  basis  o f  taxa tion  m eans the person is taxed  on  UK source 
in a im e  in full hut on  foreign incom e on ly  to th e  ex ten t that the  person  rem its  the 
incom e to the UK. Persons liab le  to the rem ittance  basis o f  taxa tion  m ay ch o o se  to 
pay incom e tax on  the norm al basis or m ay ch oose  to pay incom e tax based o n  the 
rem ittance  basis.

W here a  person  op ts  fo r the rem ittance basis  o f  taxa tion  the f>erson losses his-'her 
en titlem en t to UK personal tax  a llow ances and re liefs. In add ition , certa in  long  term  
UK residen ts  w ho opt for the  rem ittance basis are liab le  to the  "rem ittance  basis  
charge”  (RBO ).

Tlic RBC Is an  annual tax charge o f  €30 ,000 , It rep resen ts  tax on a part o f  the  fo reign  
incom e w hich is left ou tside  the  U K  and is pay ab le  in add ition  to any U K  tax  that is 
paid on UK incom e o r fo reign  incom e rem itted  to the UK.

L ocality ' o f  .Assets

The new  le \ 7  w ill only apply to asse ts  s itua ted  in  Ireland. It is not p roposed  to set ou t
a “ situ s’”’ code fo r de te rm in ing  w here  asse ts  a re  situa ted  as there  are co n siderab le
general law  ru les govern ing  th is  issue;

T xam ples o f  these ru les are:

♦ Land, includ ing  bu ild ings: Freeho ld  o r lea.sehold land is located in the coun try  in 
w hich it is situated .

♦ Securities: A  bearer security  is located in the  coun try  w here  the  certifica te  is 
s ituated . R eg istered  securities  are situated  in th e  country  in w hich  the reg is te r is 
required  to be kept.

♦ D ebts: a sim ple  con tract deb t is situated  in the  coun try  w here the  deb to r resides. A 
spec ia lity  debt (i.e . a  debt payab le  under a  sealed  insirum ent) is situated  w h ere  the
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instrument happens to be. A  judgement debt is situated wliere the judgement i.s 
recorded.

♦ i Hugible property such as I'umlture, bloodslock, ctc is locatcd where situated.

♦ Currency is locatcd where situated.

♦ Bank balances are located In the couiuo' where the branch o f the lia iik at which 
the account is kept is situated.
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D R .A n  DOMICILIARY L P V \

The new levy might apply to:

• All Irish domiciled individuals wherever resident
• Whose worldwide income (whether liable to Irish tax or not) is greater than 

€1m as calculated under Irish tax rules (Note this will be relevant for Irish 
nationals who are non resident)

.  Whose Irish liability to income tax for a year is less than. say. €200,000 but 
whose Irish-located capital is greater than, say, €5 million

•  Rate of tax would be, say, A %  of value

Desired outcome?

Wealthy Irish domiciled individuals with significant Irish-located assets -  reaafdiess 
of tax residence status -  would effectively have to “opt” to pay either a minimum 
income tax or a minimum domiciliary levy of C200 000. The expectation is that such 
non-residents will aim for the lower figure -  hopefully this should drive them to create 
an income tax liability of €200,000 (if necessary by shifting income-generating assets 
into Ireland). It should be noted that the €200,000 liability, if we use an income 
threshold of €1m, the levy is less than the post-Budget horizontal measure would 
expect them to contribute if they were tax resident -  i.e it is not an excessively high 

figure.

Tax-resident Irish domiciliaries with income of €1 million + will in most cases already 
be paying income tax of €200K+ — particularly after the likely Budget (horizontal 
measures etc) changes which will aim to achieve an effective tax rate of 30% for high 
earners: Irish tax residents are taxable on worldwide income. (For example, an Insh 
resident individual with income of €1 million should pay income tax of close to 

€300,000 post-Budget.)

Likely to be comment about this being a reverse of the UK ‘ non-dom’ tax, where 
wealthy foreigners pay a minimum £30,000 p.a. for the privilege of living (toeing tax 

resident) in the UK.

This would be a “dom' tax, where wealthy Irish nationals (for the most part probably 
non-Irish resident) pay a minimum tax Ijecause they have significant assets located 
in the State This can be portrayed in a progressive light

Might be desirable in that context to require at least some minimum physical 
presence in the State in the relevant year (say, 30 days) before the wealth tax charge 

would apply.

While residence is the main "connecting factor" for tax, domicile is also common 
internationally -  indeed our own CAT legislation was until recently based almost 
entirely on domicile. Domicile of birth is difficult to shake off so that Irish people
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DRAFT DOMICILIARY LEVY

residing temporarily abroad can more easily be brought within the scope of a 
domicile-based charge. Limiting any charge to non-residents may cause EU law 
difficulties in the case of EU/EEA tax residents.

Question also of how to deal with the genuine asset-rich/income-poor individual: the 
extreme example of the widow on a social welfare pension owning non-income 
generating land or house worth €5m? See above -  they now must have income of 
€1m pa (even if that income in not within the charge to Irish tax by virtue as would be 
the case for non residents)

What Tax Base?
Rather than getting involved in listing what assets are in or out, the suggested 
approach is to piggyback on the existing CAT rules governing property "situate in the 
State" and CAT methods of valuation of such property While the CAT rules depend 
on a some case law governing "situs' for different types of assets (moveable 
property, shares etc) but these would be reasonably well understood by practitioners 
advising wealthy individuals. Given the nature of this tax. there seems little point in 
inventing new special rules.

Stopping avoidance?

There may be a need to put in anti avoidance measures, even for €200K. (For 
example, consideration may need to be given to including assets of minor children, 
assets of spouses transferred by individual at less than market value, assets of 
discretionary trusts etc.)

Needs to be a strong statement In the speech that this proposal will be monitored to 
ensure the desired effect is being achieved or else the CoT proposals will have to be 
revisited.
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B \-A ley , Michael

From;
Sent:
To;
Cc:
Subject:

Creighion Eugene 
10 December 2009 12:18 
Ryan, Paul'
O'Grady Michael (Commissioner) 
RE: Domicile Levy

Thar^ks, Paul, will talk noxL weeit.

CugenG

 Original Message-----
From: Hyan, Paui ImdiIto;Faul.kyanPfinanco.g o v .ie]
Sent: 10 December 2009 12:14
To: Creighton, Eugene
Cc: O'GidcJy, Michdel (Comndssioner)
Subject: RE: Doir.icile Levy

Tt.is e-mail has been received by the Revenue} Internet e-maii service. (IF)

Tlidnks Eugene - we didn't put th*; nationality description into the speech; apparently 
this was deemed more speecfi-like tJian our cor<si tuct i on - it's unfortunate, but we'll 
have to move on when fiiiting-up on the measure.

At least, errors in thu speech C4n always be explained away - that's why we have the 
Finance Bill.

We might have a chat next week (out toroorrcw)
/ .,■ ...

Paul

 Original Message-----
From: Creighton, Eugene [mailto:ecroight6revenue.ie] 
Sent.: 09 Decembor 2009 20:55
To: Kyan, Paul/ O'Grady. Michael {Conuaissionsr) 
Subject: Re: Dcmiciie Levy

Pdul, not iiuie u got earlier me.^isage. Note ck. But speech r e f c n e d  to nationality 
being a necessary condition. This is easy tc side stop and if to be dropped (which we 
believe it should) you will need to manage the change in approach. Eugene

  Original Message -----
Froin: Ry-sn, Paul <Paul. RyanBf inance. gov. ie>
To: Creighton, Eugene; O ’Grady, Michael (Corrjnissioner)
Sent: Wed Dec 09 20:18:26 2009 
Subject; Domicilo Levy

This e-mail has been received by thie Revenue Internet e-mail service. (IP)

1
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Eua c iio  h

T h i s  -is a t i o t e  w h i c h  we j i e  a s i r i q  Cut b r i e f i n g  a t  t h i s  e v e n i n g ' s  E r e s s  C o n f e r e n c e  -  
i t ’ ^  ‘•■3 f a r  s h o r t e r  r»oLv Lhari  y o u ‘ v o  s e e n  b ' ^ f o c e  aj> we t h a t  o n  t h i s  ’ l e s i i  i s
m o r e '  u n t i l  we w o r k  o u t  t h e  d e t a i l < ? .

Tau 1

■<<Domici le  Lpvy B r i e f i n y  09 12 O'r».doc>>

T ^ t t e n t  ion:
T h i s  e - m a i l  i s  p t i v i l e i | e c l  and  c o i i i i d e n t i a l . I t  you a r e  n o t  t h e  I n t e n d e d  r e c i p i e n t  
p l e ' 3 s e  delete. '  t h e  m e s s ag e  r t̂id t i u l i l ' y  l l ie  s e n d e t .  Any v i ews  o r  o p i n i o n s  p r e s e n i . e d  a t e  
s o l e l y  t h o s e  o f  t h e  a u t h o r .
Thi . ^  e m a i l  was s c a rm e d  by Sophoii  and  h a s  b e e n  c e r t i f i e d  v i t u j j  f r e e  w i t h  t h p  p a t t e r n  
f i l e  c u r r e n t l y  i n  u s e .  T h i s  however  c a n n o t  q a a r a n t e e  t h a t  i t  d o e s  n o t  c o n t a i n  
mal  i c i o u a  c o n t e n t  .

T a b h a i r  a i r e ;
T6 <3n r - p h o s t  s oo  f a o i  p h r i b h l ^ i c l  a g u s  f a o i  r u n .  Mvjid t u s a  an  duirit? a b h i  b e a r t a i t h e  
l e i s  a n  t e a c h t a j  re;*schl- s e o  a fhc i i l ,  i^crii^*! f- i e  ik> t h o i i  a g u s  c u i r  «n s o o l t 6 i r  a r  an 
e o i a s .  I s  l e i s  an u d a r  amhain  aon d e a r c a i  n6  l u a i i i m i  □ l ^ i r i t e a r .
S c a n a d h  an r - p h o s t  s e o  l e  Sopho.s a g u s  d e i n h i i i o d h  go  rd l b l i  s<̂  s a o r  6  v i o r a s  l e i s  a n  
h'pat:runc)-<?mhad i n  i a c i  i a t h a i r .  Ni f ^ J d i r  a r a t h u  l o i s  s e o  4 i a c h  na c h  b h f t i i l
a b h a r  m a i l i s e a c l i  anu .

P l e a s e  n o t e  t t ) a t  Revenue  r a n n o t  g u a r a n t e e  t h a t  any  p e r s o n a l  a nd  s e n s i t i v e  d a t a ,  s e n t  
i n  p l a i n  t e x t  v i a  s t a n d a r d  e m a i l ,  i s  f u l l y  s e c u r e .  C us t o m e r s  who c h o o s e  t o  u s e  t h i s  
c h a n n e l  a r e  deemed t o  ha ve  a c c e p t e d  any  r i s k  i n v o l v e d .  The a l t e r n a t i v e  c o m m u n i c a t i o n  
m e t h o d s  o f f e r e d  by Revenue  i n c l u d e  s t a n d a r d  p o s t  and  t h e  o p t i o n  t o  r e g i s t e r  f o r  oux 
( e n f r r y p t e d )  s e c u r e  e m a i l  s e r v i c e .
h t t p :  / /  WWW. r e v e n u e . i c / c n / p r a c t  i t  i o n e r / s e c u r e - e ^ m a i  ] . h r  ml 

/

A t t e n t  i o n :
T h i s  e - m a i l  m e ss a g e  i s  p r i v i l e g e d  a n d  c o n f i d e n l  i a l . I f  you a r e  n o t  t h e  
i n t e n d e d  r e c i p i e n t  p l e a s e  d e l e t e  t h e  m e s s ag e  and n o t i f y  t h e  s e n d e r .
Any v i e ws  o r  o p i n i o n s  p r o s o n t c d  a r e  s o l e l y  t h o t o  o f  t h e  a u t h o r .

T h i s  e m a i l  was s c a n n e d  by Sophos  and  h a r  be en  c e r t i f i e d
v i r u s  rL'».**3 w i t h  t h e  p a t t e r n  f i l e  c u r r o n t l y  i n  »:^ie. T h i s  l iowever  c a n n o t  g u a r a n t e e  
t h a t  i t  d o e s  n o t  c o n t a i n  m a J \ c i o u 5  c o n t e n t .
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 OiK]iivil Message
From:
Sent:
To:
Subjcct:

CreiQhtort, Eu^ne  
12 Januat-y 2010 I8;4ii 
'Moran, Daek*: 'Ryaii, Paul' 
Domivile levy

Derek. Paul,

Attached please find worktng draft of initial definitions etc for the domicile levy to give you a feel for how it might look 
(most of the policy issues will be in the definitions) plus a note on possible policy issues needing decisions that we’ve 
logged so far

Eugene

domirile-drafl.dor Domtctle
Levy-notes.doc
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D iiiiiicile Issues K e q u ir in g  I’olicy  D ecisions

• W ho H ill be li:ihle; A nyone who is (Idtniciled in Ihe State in 2010 o r a  subsciiiicnl 
year w hose w o rlJ - \\id c  in to tn e  for the year (includ ing  capital gains] excccds
t l  ,000,00(1, w hose liability  to Irish incom e tax (and capital gains tax] for the year 
is less than  €200 ,000 ; and w hose taxab le  p roperty  in the State on  the vahiation  
date  (or the year exceeds €5 ,000.000. If  w orld -w ide  incom e is to include capital 
gains then liish  lax liability  should  p robab ly , but not necessarily , include capital 
gains tax liab ility

• D e fin itio n  « f w orlil-H  ide incom e: D elin ition  will be as w ide as possib le  based on 
Irish tax ru les w ith  no account taken  o f  exem pt incom e or o f  lax re lie fs  (e ither 
Irish o r fo reign) except for m ain tenance paym en ts (b o th  Irish and foreign  provided 
the fo reign  paym ents a ttract substan tia lly  the  sam e lax treatm ent as an  Irish 
m ain tenance  paym ent).

• D e fin itio n  u f w o rld -w id e  iiicnm e: A re cap ital ga in s to be coun ted  as incom e ? If 
not. there  m ay be a risk o f  avo id ing  the levy tlvrough use o f  dev ises converting  
inccime into gains. F.xcluding them  m ay result in a lot o f  m essing.

• M in iin n m  Ir ish  tax  liab ility : If  w orld -w ide incom e is to includc cap ita l gains 
then  it m ight be considered  that the m in im um  Irish tax paym ent test should 
include any Irish  capital gains tax liab ility?

• D e rin itio n  o f ta x a b le  p ro p e r ty :  l axab le  p roperty  will be all Irish situa te  proi)erty 
includ ing  lim ited  in terests (e.g. a life  in terest or an annuity  paid out o f  property 
s ituate  in Ireland). A re  pension  funds to be  included ? T here  w ill be lim ited 
excep tions  designed  to pro tect investm ents in I’LC s and trad ing  com panies. It is 
not proposed  to p rov ide for any  exem p tio n s  such as art objects and gardcn.s/hou.ses 
open  to the  public. Irish  p roperty  h e ld  in a d iscretionary  trust [iuid s im ila r en tities  
such as foundations and  the like] to  be coun ted  as p roperty  o f  the perso!i w ho  sel 
up the trust. But m ay  need to  consider treatm ent o f  charitab le  trusts  and 
foundations.

• I re a tn ie n t  (if spousi'.s: If  Irish p roperty  o f  a spouse is to be aggregated  then it 
w ould seem  app rop ria te  to exclude  such  p roperty  w here  they are separated . A lso 
c|uestion o f  w hether Irish p roperty  o l a non-Irish  dom ic iled  spouse  shou ld  be 
aggregated  (a lthough  i f  this w ere a llow ed  it w ould act <is an incen tive  to transfer 
su ffic icn l assets to non-dom iciled  spouse  to avoid  tlie levy). O n  balance it w ould  
be sim p lest if  all Irish a.ssets o f  both spouses w ere aggregated  fo r p u rposes o f  the 
levy w here  they are liv ing  uigether. I f  agg iegate  assets  a ie  less than CIO m illion  
and bo th  are Irish dom iciled  then on ly  one  levy is payable (w ith  an e lection  to be 
m ade by Ihe s(x)u.se w ho propo.ses to  pay  the  levy). I f  assets exceed  €'10 m illion 
and bo th  are Irish dom ic iled  then bo th  pay the levy (regardless o f  the 
p ropo rtiona te  o w nersh ip  o f  Ihe p roperty). I fo n e  is Irish dom iciled  and one is not 
and p roperly  exceeds  (-10 m illion , then only one levy is payable regard less o f  
am oun t o f  assets.

• r r e a t i iu 'i i t  o f  m in o r  c lilld re n : I’ropei ly o f  m inor children  to be agg iegated .
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♦ Iris li p ro p ii (y lim it (if f 5 iiiillio ii. 1 o uvoiil nbiise.': it w ill he ni.rLc.ssarv to 
ck'temiiiie tliis as a grciss aimiunt with tio account taki-n o f riuirlgagcs ctc. On this 
basis a f  5 m illion thresluiUl may he considered too low.

♦ A 'a liia liu ii ilatc: more rellection iicfdeil on most appropriate date?

♦ Dale i)f payment: As world-wide iiicomo ami lia l'ility  to liis li income tax w ill 
only become known some time after the end o f a tax yeai, the "due date lor 
payment o f the levy w ill he sometime in the tax year after the year ot charge, the 
normal self assessed tax payment date o f 3 1 Oetolier suggests itself.
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D o t n i t i l c  
I - e v y .

. - ( I)  T he  I’rincipal Acl is am ended by in serting  the to llow ini; I’art after 

I’arl I8R :

“ P i i r l  I 8 ( ’

U n n i k i l v  I . f v y

intcrpreta.ion 531A A .-(I) hi this C liaptcr-
mc).

‘relevant ind iv idua l’, in re la tion  to a tax year, m eans an 

indiv idual -

(a) w ho in dom ic iled  in the S tate  in the lax year,

(b ) w hose w orld  w ide incom e for the tax year is m ore

than  [€1.000,non],

(e) w hose [aggregate] liab ility  lo incom e tax [and 

capital gains tax] in the Slalc for the  tax year is 

less than [€200.001)],

(d ) w hose tax ab le  property  on (he valuation  date  in the 

tax year is in excess o f  [€5 .000 ,OOOJ;

‘w orld -w ide incom c ' m eans the aggregate  of-

(a ) incom e, w ithou t regard  to any am oun t deductib le  

from  o r d eductib le  in com puting  lota! incom e, 

from  all sou rces as estim ated  in acco rdance  w ith 

the la x  A d s  and  as if  any p rovision  o f  those A cts 

p rov id ing  fo r any incom e, profits or gains to be 

exem pt from  incom e tax or to be d isregarded  o r 

not reckoned for ihe purposes o f  incom c tax or o f  

those A cts  w ere never cnacletl. and

(i) w ithou t regard lo any d e Jiic lio n —

(II in respcct o f  doub le  rent

A .2 ( d ) ( x x v i i )



A.2(d) Request 4 -  Revenue Commissioners (CRMS 5 7 7 3 /2 0 1 3 )  and 
Department of Finance (FOI/002/2014)

allow ance Miiclcr scc lion  

324(2), 333(2), 34.5(3) or 

5̂4(3).

(II) under scctio ii 372A P , in 

com piiliiig  the am oiin l o f  a 

.surplus o r defic iency  in 

respect o f  rcn l from  any 

p rem ises,

(III) under sec tion  372A U , in 

com pu ting  the um oiint o f  a 

su rp lus or d e fic ien cy  in 

respcct o f  ren t from  any  

pretnise.s,

(IV ) under sec tion  847.-\, in 

respect o f  a re levan t 

donation  (w ith in  the 

m ean ing  o f  that .section),

(V) under sec tion  848A , in 

respect o f  a  re levan t 

d onation  (w ith in  the 

m ean ing  o f  that section),

and,

(ii) hav ing  regard  to a deduction  for any 

paym en t lo w'liich sec tion  102.S 

app lies  (or a  paym en t o f  a s im ila r 

natu re  in re la tion  to  a  separation  

arrangem en t w h ich  a ttracts  

suhslan tia lly  the sam e lax 

treatm ent], m ade hy an  indiv idual 

p ursuan t lo a  m ain tenance
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an im gi'iiicn l ( \ \ ilh ii i  llie  iin;aniMg o f  

thal section) relatin(.', Ii> llie  marriage 

for the benefit o f  the otiier p:u ly  to 

tlic  marriage, unless section 1026 

applies in respect o f such payment.

and

((b) chargeable gains computed in accordance w ith  the 

Capital (Jains l'a \ Acls;|

‘ lia b ility  to income ta.\’ , in relation to an individual and a 

tax year, means the amount o f  income lax due and payable 

by the indiv id \ia l fo r (he lax year in accordance w ith  the 

la x  Acts ami in respect o f  uh ich  a final decision has been 

made:

[ ‘ lia b ility  to capital gains tax ', in  relation to an individual 

and a tax year, means the amount o f  capital gains tax due 

and payable by the individual for the tax year in 

accordance w ith  the fa p ita l Gains la x  Acts and in respect 

o f  which a final decision has been made;]

'f in a l decision’ means a decision against which no appeal 

lies or against which an appeal lies w ith in  a period which 

has expired w ithout an api«;al having been brought;

‘ taxable property’ , in relation to an individual and a 

valuation date, means-

all propcity. situate in the StiUe. to which the individual 

is Ix 'ne fic ia lly  entitled in posses.sion on the 

valuation date,

as respects a discretionary trust on which the individual 

has settled property, all property situate in the 

Slate which is comptiscd in the discretionary trust r
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oil tile valiirilion il.itc),

as respccis a foiinJalidn to u liic li the individual has 

disposed of. or transferred, jiroperlj, all property 

situate iti the State which is comprised in the 

Ibundation on the valuation dale.

hut does not inelude-

1(a) shares in a pulilie limited company quoted on a 

stock exclianfie in the Slate, and)

f(b) shares in a company which exists wholly or mainly 

for the purpose ol carrymg on a trade or trades;]

‘valuation date’ , in relation to a tax year, means in

that year,

‘market value o f properly’ means the price which such 

properly would fetch i f  sold in the open market on the 

\'alualion date in such manner and subjecl to such 

conditions as miglit reasonably be calculated to obtain for 

the vendor the best price for the property;

'lax year’ means a year o f assessment for income tax (or 

capital gains tax or, as the case may be, for both income 

tax and capital gains tax;j

‘domicile levy’ has the meaning assigned to it by section 

531AB;

‘chaiyeable gain’ shall be construed ir accordance w'ilh 

section 545;

'discietioiiary trust’ means [import Wealth Tax Act 

detlnitionj;

(■foundation’ , in relation to an individual, means, any
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I c y a l  e n t i l y .  i n c l u d i n g  a n y  f t n m d a i i o n .  i in s ln l t .  s t i l u i n g ,  

I r c u n t e r m o h n i c n  a n d  a n y  o t l i c r  s i m i l a r  l e g a l  e n t i t y ,  

w h e r e v e r  e s i a h l i s l i e d .  t o  w h i c h  t h e  i n d i v i d u a l  d i s p o s e s  (if . 

o r  t r a i i s l 'e r s .  p r o p e r l y  f o r  p u r p o s e s  o t h e r  t h a n  p u r e l y  

c h a u t a b l e ; ]

C h a r g f  10 5 3 1 A I 3 . -  S u l ) j c c t  t o  t h i s  P a r i ,  w i t h  c f f c c t  f r o m  I J a n u a r y
d o n i ic i lc  levy
and rale o f  2 0 1 0  a  t a x ,  t o  b e  c a l l e d  d o m i c i l e  l e v y ,  s h a l l  b e  c l i u r g e d ,
charge.

l e v i e d  a n d  p a i d  a n n u a l l y  o n  t h e  m a r k e t  v a l u e  o f  t h e  t a x a b l e  

p r o p c i t y  orj  t h e  v n l u a l i o n  d a l e  in  e v e r y  y e a r  o f  e v e r y  

r e l e v a n t  i n d i \ i d u a l  a n d  t h e  r a t e  o f  t a x  s h a l l  b e  4  p e r  c c n t  o f  

t h a t  m a r k e l  v a l u e  s u b j e c t  t o  a  m a x i m u m  p a y m e n t  o f  

f200,000.

A g g r e g a t io n  o f 
ta x a b le  p ro p c ii^  
o f  c e rta i j i  
p c i so n s .

V a lu a tio n
p ro c e d u re s .

V a lu a tio n
A p p e a ls .

T a x  lo  h e  p aid  
o n ly  iifice  on  
sa m e  proix^riy,

N o t ic c  o f  
p tH on iia l l ia b ilily  
lo  d o m ic i le  levy .

D e liv e ry  o f  
re u irn s  a n d  s e l f  
a«;^essm«?nt

M a k in g  a n d  
a m e n d in g  o f  
a s s e s sm e n ts  b>
R e v e n u e .

A p p e a ls  ag a in s t  
a s s e s sm e n ts
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P.iymcni o f

Inieresi on 
overdue lax.

Surcharge lor 
Lile rclurns.

K*naltles.

{('rin iinal
olfcnces)

(2) Adaptation o f relevant 'K 'A  provisions: care and nwnagement. 

collection and recover)', c iv il penalties, criminal offences, atlachmenU 

publication, etc

(3) Extension o f certain Acts: Provisional Collection of'faxes Act, Inland 

Revenue Regulation Act, etc.
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 Oriyifwl Message......
From: Creiyhton, Euyene
S ent; 13 January 2010 11:48
To I Ryan, Pa-J
Sub ject'. Domifjle levy

Psul,

Slightly expanded and revised note and draft for attention 

Eugene

@ j @j
OoniiaJe ttomkjlo-djatt.cloc

Levy nole^.dcK
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♦ W ho w ill he li.ih ic  Anyone who is domiciled in the Stale in 20111 or a siihseqiienl 
year whose world-w ide income for the year |in c liid iny  capital gains] cxcccds
fc'1,000,000; w'liosc liab ility  to Irish income tax [and capital gains lax] for the year 
is less than C200.000; and whose taxable property in  ilie Stale on the valuation 
date for the year exceetls f5.tX)0,000 I f  world-w ide income is to include capital 
gains then Irish lax lia b ility  should probably, hut not nccessarily, include capital 
gains tax liab ility

♦ Dcnnilioii o f w o rlil-w  iilc income: D e lin ition  w ill be as w ide as possible based on 
Irish lax rules and on the assumption that ihe person is resident in  Ireland for tax 
purposes for the year w ith  no account taken o f  exempt income or o f  tax reliefs 
(either Irish or foreign) cxccpt for mainlenance payments (both Irish and foreign 
provided the foreign pa\ menls attract substantially the same tax treatment as an 
Irish maintenance payment).

♦ O iT in iliu n  o f n o rlil-H  idc income: Are capital gains to be counted as income ? I f  
not, there may he a risk o f  avoiding the levy through use o f  devises converting 
income into gains. Excluding them may result ii\ a lot o f  messing.

♦ M in im u m  Irish (ax lia b ility : I f  world-w ide income is to include capital gains 
then it in ighl be considered that the m inim um li ish tax payment test should 
includc any Irish capital gains tax liab ility?

♦ D e rin ilio ii o f taxable p rope rly : Taxable property w ill be all Irish situate property 
including lim ited interests (e.g. a life intere.st or an annuity paid out o f  property 
situate in Ireland), Are pension funds lo he included ? 1 here w ill be lim ited 
exceptions designed to protect investments in PLCs and Inid ing companies It is 
not proposed to provide I'or any exemptions such as art objccts and garden&'houses 
open to the public, Irish property held in a discretionary trust [and simdar entities 
such as foundations and the like ] to be eomited as pro|>erty o f  the person who set 
up the trust. But may need to considei treatment o f  charitable tnists and 
foundations,

♦ T re a tn ie iil o f spouses: I f  Irish property o f  a .spouse is to be aggregated then it 
would seem appropriate to exclude such property where they are separated. A lso 
question o f  whether Irish property o f  a non-liish dom iciled spouse should be 
aggregated (although i f  this were allowed it would act as an incentive to transfer 
suHieiettl assels to iion-doinieiled spouse to avoid the levy), (tn  balance it w'ould 
be simplest i f  all Irish assets o f  Ixith spouses were aggregated for purpo.ses o f  the 
levy where they are liv ing  together. I f  aggregate assets are less than CIO m illion  
and both are Irish dom iciled then only one levy is payable (w ith  an election to be 
made hy the spouse who proposes to pay the levy). I f  assets exceed CIO m illion  
and both are Irish dom iciled then both pay the levy (regardless o f  the 
proportionate ow'nership o f  the properly). I f  one is Irish dom iciled and one is not 
and property exceeds t lO  m illion , then only one levy is payable regardless o f 
amount o f assets.

♦ T rea lincn t o f  m ino r i  liild ro n : Properly o f  m inor children to be aggregated.

DniniclU' Levy: Issues K equ iring  Policy Decisions
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♦ Irish [n o p ir ly  IlniK of t5  in illinn . To a\oi<i ahuscs it w ill bo nccessary to 
iii.'lcrniiiic tliis as a gross amount w ith no account taken o f mor tgagcs etc On this 
basis a t ’5 million threshold may be considered too low.

♦ V’a liia tiiin  dale: more reflection needed on most appropriate date?

♦ Date (pf paynient. As v\orld-wide inconicund liability lo Irish income tax u il l  
only become known some time after the end o f a tax year, the “ clue date" for 
payment o f the levy w ill be sometime in the ta.\ year after the year o f charge, the 
normal sell assessed tax payment date o f 31 October suggests ilsclt. I herelbie 
the lirst payment date w ill be 31 O tlnber 2011,

♦ Stheine v  ill need rules ti) govern: Valuation procedures: Valuation appeals; 
Avoiding charging t;oc twice on same property l i f  possible); Notification o f 
possible liability by persons potentially alfected; Deh\ ery of returns 
electronically; Full self assessment by taxpayer; Estintatcd assessments by 
Revenue and amending iissessmenls by ta.\payers; Appeals against assessments; 
Interest on late payment: Surcharge for late returns; C ivil penalties and criminal 
lines; Adajitatioii o f various aspects o f TCA and other .Acts.
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UomicHc
l e v y

. (1) 1 he I’liiicipal A cl is a ineiidcil by in serting  tlic fo llow ing  Part after 

Pan IXB:

“ P a r t  1«C

D m nic ile  l.cv y

Imcrprciaiinii 531A A .-(1 ) In Ihis Parl-
(1‘arl ISC).

‘relcvani in d iv id u a l’, in re la tion  to a  tax  year, m eans an 

indiv idual -

(a) w ho in dom ic iled  in the  S tate  in the tax  year,

(b ) w hose w orld  w ide incom e for the lax year is m ore

than 161,000,000],

(e) w hose [aggregate] liab ility  to incom e lax [and 

capital gains lax] in the State for the tax year is 

less than  [f200 ,0 fl0 ],

(d ) w hose taxab le  p roperty  on  the valuation  date in the 

tax year is in excess o f  [€5 ,000 ,000];

‘w orld-w ide in co m e’, in re la tion  to an ind iv idual, m eans 

[the aggregate  of) the in d iv id u a l’s  -

(a) incom e, w ithou t regard  to  any  am oun t deductib le  

from  o r  deductib le  in com pu ting  total incom e, 

from  all sources as e stim ated  in accordance w ith 

the l ax  A cts and as i f  any p rov ision  o f  those A cts 

p rov id ing  fo r any  incom c, p ro tlts  o r gains to be 

exem pt from  incom e tax o r to be d isregarded  or 

not reckoned  for the pur|)oses o f  incom e lax o r o f  

those  A cts w ere  never enacted , and

(i) w ithout regard to any  d e d u c t io n --
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(!) in respect o f double rent 

allowance under section 

324(2), .133(2), 345(3) or 

354(3),

(II) under section 372AP. in 

computing the amount o f a 

suiplus or deficiency in 

respect o f rent from any 

prcniise.s,

( III)  under section 372AIJ, in 

computing the amount o f a 

surplus or deficiency in 

respect o f rent from any 

premises,

(IV ) under section 847A, in 

respect o f a relevant 

donation (within the 

meaning o f that section).

(V) under section 848A. in 

respect o f a rcle\ant 

donation (within the 

meaning o f that section),

and,

(ii)  having regard lo a deduction for any 

payment to which section 1025 

applies [or a payment o f a similar 

nature in relation to a separation 

arrangcMiient which attracts 

substantially the same tax
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trcaliiien ll, iiiculi; l>y an iiulividiiiil 

pm suaiil to a m aintenance 

a riunticm etil (w iiliin  the m ean ing  o f  

llial scc iio n ) relaliiig  to tlie m an iag o  

for the benefil o f  the o ther party  to 

the m arriage, un less scclion 1026 

apphes  in rcspcct o f  such  paym ent,

and

1(b) chargeab le  gains com pu ted  in accordance w ith  tlie 

C apital Ciains Tax A cts,]

d e term ined  on the basis that the Individual is deem ed to be 

residen t in the S late  for the tax year;

‘liab ility  lo incom c ta x ’, in re la tion  to an  individual and a 

lax year, m eans the am ount o f  incom e tax  due and payable  

by the  indiv idual for the tax y ear in accordance w ith  the 

T ax A cts  and  in respect o f  \vhich a final decision  has bceji 

m ade;

[ ‘liab ility  lo  capital gains lax ’, in re la tion  lo  an  indiv idual 

and  a  lax year, m eans llie am o u n t o f  cap ital gains lax due 

and payab le  by  the ind iv idual for the tax year in 

a cco rdance  w ith the C apital Ciains l ax A cts and in respccl 

o f  w hich  a final decision  has l>een m ade;]

‘final d ec isio n ’ m eans a decision  against w hich no api^eal 

lies o r against w h ich  an ap|')cal lies w ith in  a iK riod w hich 

has exp ired  w ithoul an api>eal h a \ ing been  brought;

‘taxab le  p ro p erty ’, in re la tion  lo an indiv idual and  a 

v aluation  date , incans-

(a) all p roperty , situate in the .Siale, lo w hich  the 

indiv idual is b enelic ia lly  en titled  in possession  on
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tlic valuuliiin date.

(a) as respects a discretionary trust on which the 

individual has settled property, all property situate 

in the Stale which is comprised in the 

discretionary trust on the valuation date),

(h) as rcs()ects a ftmndation to which the individual has 

disposed of, or transferred, property, all propeity 

situate in the State which is comprised in the 

foundation on the \ aluation dale,

hut does not include-

f(i) shares in a public limited company quoted on a 

stock exchange in the State, and)

f( ii)  shares in a company which exists wholly or mainly 

for the purpose o f carrying on a trade or trades;]

‘ valuation date', in relation to a tax year, means in

that year;

‘markel value o f property’ means the price which such 

property would fetch i f  sold in the open market on the 

valuation date in such manner aiAd subject to such 

conditions as might reasonably be calculated to obtain for 

the vendor the best price for the property;

‘ tax year’ means a year o f assessment for income tax [or 

capital gains tax or. as the case may be, for both income 

tax and capital gains tax;)

‘domicile levy' has the meaning assigned to it by section 

5:?IAB;

‘ chargeable gain’ shall be construed in accordance with 

section 54.');
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‘d is c re tio n a ry  i r u s l ' m e a n s  ( im p o rl W e a lth  l a x  A ct 

d e t in i t io n i ;

(■ ro u n d a tio n ’, in re la tio n  to  a n  in d iv id u a l ,  m e a n s , an y  

loyal e n t ity , in c lu d in g  a n y  fo u n d a tio n , a n s ta l t ,  s lil ltin t;. 

trc u n tc rn ic lim c n  a n d  a n y  o th e r  s im i la r  le g a l e n t ity , 

w h e re v e r  e s ta b lis h e d , to  w h ic h  th e  in d iv id u a l d is p o s e s  of, 

o r  tra n s fe rs , p ro p e r ty  fo r p u ipo .ses  o th e r  th a n  p u re ly  

c h a ri ta b le ;!

C harge to 5 3 IA U .-  S u b je c t to  th is  i ’ai1, w ith  e f fe c t  f ro m  1 J a n u a ry
dom icile  Icv')’
and rtiieo f 2 0 1 0  a  la x , tn  be callcvl ilo n iic ilc  le v y , s h a ll  be char^’ccl,
charge.

lev ied  an d  p a id  a n tu ia l iy  o n  ih e  markL*! v a lu e  o f  Ihc  la x a b lc  

p ro p cH y  o n  Ih e  v a lu a tio n  d a le  in  e v e ry  y e a r  o f  e v e ry  

re le v a n t in d iv id u a l a n d  th e  ra te  o f  tax  .shall b e  4  p e r  ce n i o f  

lha i m a rk e t v a lu e  s u b je c t to  a  m a x im u m  p a y m e n t o f

t200.000.

A ggregation  o f  
taxable  pr«c>crty 
o f  certain  
persons

V aluation
procedures.

V aluation:
A ppeals.

T ax  tj) be paid 
o n ly  once on 
sam e propert)'.

N o tice  o f  
p o ten tial liability 
to  dom icile ievy.

Ueliver>' o f  
returns and se lf  
assessm ent.
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M aking and 
am ciulm g o f  
assessm en ts b> 
R evenue.

A ppeals against 
asscs«rncrHs.

I’aym cnl o f  tax.

InJcrest on 
o verdue tax.

Surcliarge Tor 
late returns.

Pen.illies-

[C rim inal
o ffences]

?

(2 ) A dap tation  o f  re levan t T C A  prov isions: care  and n ianagem cnt, 

co llection  and  recovery , c ivil penalties , crim inal o ffences, a ttachm ent, 

pub lica tion , etc

(1) E x tension  o f  certa in  A cts: Prov isional C ollection  o f  T ax es  Act, Inland 

R evenue R egu lation  A ct. etc.
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From:
Sent:
To:
C c:
Sufojcct

P a u l ,

I n  '»ookif:q uL i h e  -Joi i i ici lu l e v y  f j r t h o i .  we h a ve  found  t h a t ;

1.  I n c l a d - n q  c a p i t a l  q a i i i s  i i i  b o t h  t h t  w o r l d  wide  incorac t e s t  a nd  t h e  I r i s h  t a x  
l i a b i L i t y  t e s t  w i l l  p c o b a b l y  -jAve i i r>f. t o  r.ftchvAi r.aL c o i r . p l f t x i t i e s  t h a t  may be  d i f f i c \ . U ’ 
t o  r e s o l v e .  A c c o r d i n g l y ,  on t h o  b a s i s  t h a t  t h «  Budget  a t a t e n i e nc  r e f e r r « d  o n l y  t o  
" i n c o m e ” we t h i n k  t h a t  i t  would  be b e s t  t o  c. ' ^nf ine t h e s e  t e s t s  t o  p u r e  i nc ome .

2 .  Tnc’l u d i n q  s l l  p r o p e r t y  p l a c e d  i n  d i s c r e t i o n a r y  t r u s t s ,  e t c  by I i i s h  d o n i i c i l e d  
i n d i v i d u a l s  w i t h o u t  £;umc- l i i u i i d t i o n  n ^ y  b e  p r o h l  ©mat i c a l . What we r e a l l y  nc-ed t o  
e n s u r e  i s  t n a t  i n d i v i d u a l s  do not  t a k e  d d v a n t a g e  o f  s uch  d e v i c e s  t o  s h e l t e r  p r o p e r t y  
f r om t.he new l e v y .  A3 t h e  new l e v y  was o n l y  a nn o u n c e d  i n  t h e  December  Dudget  t h e r e  
s eems  l i t t l e  r e a s o n  t o  c o u n t  p r o p e r t y  p J a c e d  i n  d i s c r e t i o n a r y  t r u s t s  e t c  a nyr i i ue  
b e f o r e  s ay  6 / 12  months  ago .  I n d i v i d u a l s  iT;ay nave  u s e d  e n t i t i e s  s u c h  as  t h e s e  o v e r  t h e  
y e a r s  l o r  any numbei of  l e g i t i t r i a f e  p u r p o s e s  ( e . g .  t o  e n s u r e  c h i l d r e n  do no t  g e t  l . ai ida 
on  eKcess iv*^  w e a l t h  t o o  e a r l y  i n  l i f e ,  e t r )  and  i t  would  seem hiarsh t o  c oun t  p r o p e r t y  
s o  d i a p o j f e s  of  ai; t h e  p L o p e r t y  o f  t h e  t r a n s f e r o r  f o r  t h e  p u r p o s e s  o f  t h e  nevi d o m j o i l c  
l e v y .  A c c o r d i n g l y  v/e would  s u g g e s t  t l i a t  o n l y  p t o p e r t y  p l a c e d  i n  d i s c r e t i o n a r y  t r u s t s  
e t c  i n  t h o  6 / 12  laonthu p i i o r  t o  t h e  ari r iounceaient  o l  t l ie l e v y  cind pLOpcr t v  f ^ l j co d  j n  
s u c h  - ^ r i t i t i e f  a i r e r  r h e  fvnfl“ie t  announcet r . ent  oe  f:ountfed a s  p r o p e r t y  o l  t h e  t r a n s l e r o r  .

3.  Aga i n  ii; l o o k i n g  a t  p o s s i b l e  a g g r e g a t i o n  r u l e s  we may be  t o o  hars»h i n  
a g g r e q a t .  i ng  p r o p e r t y  t r a n s f e r r f t d  ( a t  l e s s  t h a n  ma rk e t  v a l u e )  b e f o r e  t h e  a nn ou n ce me n t  
o f  r .he d o m i c i l e  l e v y  w i t h o u t  some l i m i t a t i o n  on how f a r  b ac k  one  looks . .  I t  m i g h t  b e  
b e s t  n o t  t o  c o u n t  siicti t i a n s f e r s  o f  p r o p e r t y  t o  s p o u s e s  and mi n o r  c h i l d r e n  made mor e  
t h a n  6 / 1 2  monihs  b e f o i e  t h e  atuiouacfcrnent o f  t h e  l e v y .  I f  t h e  spous-es/ rai  n o r  c h i l d r e n  
a r e  T r i s h  d o m i c i l e d  i n  t h o i r  own t i g h t  t h e y  w i l l ,  o f  c o u r s e ,  be  s u b j e c t  t o  t h e  l e v y  i n  
t h e i r  own r i g h t  i f  t h e y  meet  t h e  v a r i o u s  t e s t y .  P r o p e r t y  t r a n s f e r r e d  a t  l e s s  t h a n  
m a r k e t  v a l u e  a f t e r  t h e  arnovincement  o f  t h e  l e v y  s h o u l d ,  p o s s i b l y ,  be  c o u n t e d  a s  t h e  
p r o p e r t y  o t  t h e  t i a n s f e r o r .  A l t h o ug h  i f  t h e  t r a n s f e r e e  i s  a l s o  l i a b l e  i n  h i s / l i e r  own 
r i g f i t  t h e n  some r u l e  w i l l  be  n e e d e d  t o  e n s u r e  t h a t  t h e  same p r o p e r t y  i s  n o t  d o u b l e  
c o u n t c d .  On b a l a n c e  i t  mi gh t  be  b e a t  t o  i g n o r e  s u c h  p r o p e r t y  t r a n s f e r s  Ji id c o u n t  t h e  
p r o p e r t y  a s  r e m a i n i n g  t h e  p r o p e r t y  o f  t h e  t r a n s f e r o r  w i t h o u t  c o u n t i n g  i t  a s  t h e  
p r o p e r t y  o f  t h e  s p o u s e / m i n o r  c h i l d .

4 .  E x e mp t i o n s :  l o u  may want  t o  g i v e  some more t h o u g h t  t o  e x e m p t i o n  PLCs.  On b o l o n c e  
we do  n o t  t h i n k  t h a t  t h e  mere  e x i s t e n c e  o f  t h e  new l e v y  woul d  p r o mp t  I r i s h  l i s t e d  PLCs 
t o  d e l . i S t .  i n  any e v e n t  t h e  t r a d i n g  compony e x e m p t i o n  would  a p p l y  t o  t h e  more 
i rq ’j o t t a n t  I'LCs. I f  t h e i e  i s  t o  be  an e x e m p t i o n  f o r  t r a d i n g  c o mp an i e s  (.50 a s  t o  
m i n i m i s e  t h e  i m p a c t  o f  t h e  l e v y  on i n v e s t n ' e n t  d e c i s i o n s )  t h e n  i t  wou l d  bo b e s t  t o  
e n s u r e  t h a t  a h o l d i n g  cojupany whose p i i i n a i y  b u s i n e s s  i s  t h e  h o l d i n g  o f  s ha r e . s  i n  
t r a d i n g  c omp a n i e s  i s  a l s o  e x c l u d e d .

R u g e n e .

 O r i g i n a l  Mes s a g e --------
From: Ryan,  Pa u l  [m-ii 1 t o :  P a u l . Tyan9f  i n a n c c  . go- / . i e l  
S e n t ;  13 J a n u a r y  2010 12 : 06  
Tc :  C r e i g h t o n ,  Hugene 
S u b j e c t :  Rtl: L ' omic i l c  l e v y

T h i s  f»-tnail ha.s b e en  r e c e i v e d  by  t h e  Reve nue  I n t e r n e t  e - m a i l  s e r v i c e .  ( IP)

i

}y, M ic h a e l

Creighton, fu g e n e  
1 8 J a im a iy 2 d l0  10 0H 
■Ryan, Paul'
Buckley. M ichael, 'M oran D erek ' 
RE Domicile levy
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Tliank.s

•Orlg indJ .  M'jasayo 
Ft  out ; C r e i q h t o n ,  (mn i H  o:  ocrr. ' i  vjht P r r v r  ri'jp.. i c ]
S e n t :  13 Jctnudty 2010 11:48
To:  Ryan,  Paul  
S u b j e c t ;  D o m i c i l e  l e v y

F-'aul /

S l i g i i t l y  c*Xi_cizido«i t»Jid l e v i o e d  n o t e  afid d i a l L  l o r  a t t t i u t i o r i .  

E u g e n e

< < D o tn ic i le  L e v y - n o t s s  .doc>> <<dc'mici l e - d r a f  t . :ioc->>

P l e a s e  n o t e  t h a t  Pevenue  c a n n o t  g u a r a n t e e  t h ^ t  any  p e r s o n a l  and 
s e n s i t i v e  d a t a ,  s e n t  i n  p l a i n  te>i t  v i a  s t a n d a r d  e m a i l ,  i s  f u l l y  s e c u r e .  
C u s t o m e r s  who c h o o s e  t o  u s e  thi.*? c h a n n e l  a r e  dcnmed t o  have  a c c e p t e d  any 
r i s k  i n v o l v e d .  The a i l c r r i c i t i v e  c o m mu n i c a t i o n  m‘? l h o d s  o t i c i e d  by  Revenue  
i n c l u d e  s t a i i de i r d  p o s t  and  t h e  o p t i o n  t o  r e g i s t e r  f o r  o u r  ( e n c r y p t e d ^  
s e c u r e  e m a i l  s e r v i c e .
h t t p  : /  /W W W .  r e v e n u e ,  i e / e n / p i a c t i  t  i  one  t/ .*:ecu r e - e m a i l . h tml

«  H  M  I) «  M I H  H  M  O  P M  H  M  M  t| |i M  H  H  Ir H  H  il M  M  O  H  f  M  » M  H  fi H  «  M  H  M  I i l «
At  t. e n t  i on  :
T h i s  e - m a i l  m e ss a g e  i s  p r i v i l e g e d  and c o n f i d e n t i a l .  Tf you a r e  no t  t h e  
i n t e n d e d  r e c i p i e n t  p l e a s e  d c J c t c  t h e  m e s s ag e  .irKl r \ o t i t y  t h e  y e n d e r .
Any v i e w s  o r  o p i n i o n s  p r e s e n t e d  a r e  s o J e J y  t h o s e  o f  t h e  a u t h o r .

T h i s  einaiJ  was  s c a n n e d  by Sophos  and  h a s  beer ,  c e r t i f i e d
v i r u s  t r e e  w i t h  t h e  p a t t e r n  f i l e  c u r r e n t l y  i r  u s e .  T h i s  however  c a n n c t  g u a r a n t e e  
t h a t  i t  doe s  n o t  c o n t a i n  m a l i c i o u s  c o n t e n t .
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Coverage

An individual who is liish-domiciled and an Irish citizen, and who is covered by the 
following criteria:

• Whose worldwide income exceeds €1 million;
• Whose Irish-located property is greater than €5 million: and
• And whose liability to liish Income Tax was less than €200,000;

- Will pay a Domicile Levy of €200,003

• The Domicile Levy is a straight-forward charge for a fixed amount of €200,000

• I he Levy is not calculated by reference to the value of an individual's property or 

capital

•  The Levy is not calculated by reference to an individual's income

• 'Property' has the same meaning as in existing taxation legislation, it covers real

property (land, etc) and other assets such as cash, deposits, shares etc

• The Domicile Levy is not an Income Tax or tax on income, ii is also not a

Property Tax or tax on property -  it is a charge on individuals who meet certain

criteria relating to wealth, liability to Income Tax and, most importantly, oomicile 

and an Irish citizenship.

• It will be self-assessed under the pay and file system.

Issues

• Relatively easy foi an individual to renounce citizenship to avoid the Levy

-  D/JELR to review people renouncing citizenship with a view to tightening up 

procedures if it bocomes a problem

• Irish citizenship is not normally used as a determinant of tax liability, other than 

for the remittance basis of Income Tax, which is a relief from taxation.

• Our network of Double 1 axation Treaties (DTA) provide for credits against taxes 

paid by an Individual in a foreign jurisdiction on their worldv.'ide income so that 

they are not subject to double taxation, this is done by specifying a list of taxes 

covered by the DTA such as Income Tax, CGT and “similar taxes after the 

making of the DTA" As the Domicile Levy will be payable on an individual’s 

worldwide income, they will attempt to got a credit in a foreign jurisdiction for the 

Levy paid by them but this may be possible as it is not covered withm the 

definition of taxes under the DTA This may lead to potential litigation by such 

Individuals and protracted discussions between Revenue and othei Tax 

Authorities about the precise moaning of the Levy which could, in time, damage 

our DTA relations

Finance Bill 2010 - Dom icile Levy

Features
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r
■Au

77

Finance Bill 2010 - Domicile Levy

Mr. Derek 

Mr. Jim O'l SGtf pluasH  
■ f j ' l

Mitilsler, from Paul Ryan 

Overview of issue

1. O iir recent discussion on (he format of tiie Domiciie Levy, wtiich you 

announced in tile Budget Speocli, reforE. Set oiil below ars the koy

cumulative domicile/citizenship test combined vi'itli a 'fixecJ' charge on 

persons covnrcd by (he criteria underpinning the lovy rather than a ch.irge 

ca!culal«l hy reference to income or property.

2. T licrc are issues of conccrn aro(jnd citizenship and Doubte Taxation 

Treaties (DTAs) that you may v/ish to discuss further.

Key features

Coverage

An individual wf>n is Irish-doinicilod and nn Irish utizen, and wtio is covered by the
following criteria:

• Wtiose wmldivide income exceeds €1 million:
• Whose Irish localed propefty Is greata^ ttiHfi rnllllon: and
• And whose liability to trteh tricotne Tax was less «iarv €200,000,

- Will pay a Domicile Levy of eioo.nno

Notabh Aspects

•  ̂he Domicile Levy is a Klrsicjht-forward charge for a fixed amount of C200,00'D

• Not (alculated by rcfcrciiix! to the vakie of an individuars pioperty or capital

• Thp I.evy is not calciilatBd by referetice to an iiidlvidijal'B income,

• Property' tia.s the same meaning as in existing taxation (ogistation, it covers real

property (land, etc) and other assets such as cash, deposits, sliares. elc

• The Domicile Levy is nut arr Income Tax or lax on income: it Is also not a 

Property Tax or tax on property -  it is a charge on individuals who meet certain

features of hovv the Lovy arising from oiir dlscuss ons wlisre there was a

A.2(d)(xlv)
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cri'.eria relating to wealth, liability to Intonio Tex and. moBt importantly, domicile 

and !in Iristi citizenship.

Issues

Citizenship v domici/6

lri$h citizenship is not normally used as a determinant of tax liability, other ttian foi 

the lomlttsncs basis of Inoorne Tax, whioli is a rclicsf from taxation, if the levy w.ss to 

apply to individuals who aro both Irish dti7nn8 and Irish-dotniolled, domicllB is by Uv 

(}ie Btrongar provision because an individual cannot easily revol<e domicile.

Inteiplay with Double Taxation Treaties

Our network of Double Taxation Troatios (DTA) pravida for crfiditK Hgainst taxes 

paid by an Individual In a foreign lurlsdiction on their worldwide income so tliat they 

are not subject to double taxation; this Is dons by specifying a  list n f laxeG covered 

by thfi DTA sudi us Income Tax, CGT and “similar taxes after tlie making ol Itis 

DTA'. As ttie Domicile 1 evy w tl bo payable on an Individual's v.'crtdwida income, 

they will attempt to gst a  credit in a foreign juiisdictlon foi the Levy paid by them but 

this may not be possible as ii is not covered v/itliin the definition of taxes under the 

DTA. Tills may laad to potential litigaticin by sucti individuals and protractail 

discussions between Revenue and other l ax Auttiorities about the precise meaning 

of the Levy which could. In tlins, damage our DTA relations.

Foreign Investors

It Is considered that the •domicile' test Is sufficient to onsuro that foreign investors in 

Ireland are not liable to the Levy. Although such Investors might secure Irish 

citizenship, it la very unlikftly that tiiey would ever renounce ttieir domloflo of their 

native juiisdiction. In any event, the tendency for Investors to take out dlizenship 

has declined In recent yoars,

O tiie r related matters

A related matter involves the possibility of harmonising Irish rules about residency 

and the counting of days with those of the UK. In this regard, you speciflcally asked 

about harmonising day c,t de[iarture/day of arrival arrangements with the UK.

Having reviewed thosa arrangements in Ihe UK, wa found that they abolishod 

the departui€i/arrival nrrtjngemerits in 200R. Their regime thal replaced that 

arrangement Is, in essence, a (orm of Cindoralla Rule which was introduced in
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Finance A d 2008 v̂ 'fth effect from April of 200B — the relevant extract Itnrn tlip 

legislation is Httacfied. Prior to this, the UK did not couiit dither days of arrival or 

days of departure as days of presence for residence purfjoses toward the 183 IlgutB 
fo ra  year

You itiay wish to discuss furtliat,

Capilal Taxes and Savings Policy Unit 

January, 2010
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[Note for M inister: T h is  section Is s i ih jec i  to C o n n n il lee  Staj>e 
a m cn d m cn ts i

DO M  I Cl I E I-FA Y  

S P E A K IN G  N O T E

This section inserts a new  Pan, Part 18C, into the Taxes C onsohdation 

Act 1997. I'his new  Part contains provisions relating to a D omicile Levy 

which was announced in the Budget o f  last December. D eputies will be 

aware that the Budget Speech indicated that it w as being introduced with 

the intention o f  ensuring that w ealthy Irish-dom iciled individuals made a 

contribution to the State during these tim es o f  econom ic and fiscal 

ditTiculty.

The Levy is charged on  an individual who is Irish-dom iciled and an Irish 

citizen whose:

• world-wide incom e exceeds f  1 m;

• Irish-located capital is greater than €5m ; and

• liability to Irish incom e Tax in a  relevant tax year w as less than 

€ 200 ,000 .

The amount o f  the levy is €200,000 and is payable annually where the 

conditions referred to  above are met. Irish income tax paid by an 

individual w ill be allowed as a credit against dom icile levy.

S E C T IO N  141
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The I.evy is payable on a self-assessinenl basis on or before 31'' October 

in the year afier the valuation date.

The valuation date is 31'“ D ecem ber each year.

DOMICILE LF.VY 

DETAILED NOTE

This section inserts a new  Pail, Part 18C, into the Taxes Consolidation 
Act 1997, w hich contains provisions relating to dom icile levy.

Section 531A A (1) o f  the new  Part 18C contains defm itions that are used 
tluoughout the new  provisions. A “relevant individual” is an individual:

•  w ho is dom iciled in, and a citizen of, the State in a tax year,
• w hose w orld-w ide incom e for a tax year is more than Clni,
• w hose liability to incom e tax in the State for a tax yeai’ is less than 

6200,000, and
•  the m arket value o f  w hose Irish properly on the valuation date in a 

tax year is in excess o f  €5m.

The term “ Irish property” m eans all property, situate in Uie State, tn 
individual is beneficially  entitled in possession on a valuation date, 
does not include —

• shares in a com pany w hich exists w holly or mainly for tlie 
purpose o f  carrying on a trade or trades,

• shares in a holding com pany w hich derive their value from 
subsidiaries w hich w holly or m ainly c a n y  on a trade or trades.

The term “w orld-w ide incom e” m eans essentially an individual’s gross 
incom e w ithout regard to exem ptions or reliefs w ith the exception o f  
m aintenance paym ents.

S E C riO N  141
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The term “ valuation dale”  means 3P' December in a tax year.

Section 531AA(2) provides that for the purposes o f Part 18C, where the 
whole or the greater part o f the market value o f any share in a company 
incorporated outside the Stale that would be a close conipany i f  it were 
incorporated in the State is attributable, directly or indirectly, to property 
situate in the State. This is an anti-avoidance provision to prevent Irish- 
situate property from being transferred to an offsliore company that 
would be a close company i f  it were resident in the Stale.

Section 531AA(3) provides that in estimating the value o f property for 
the purposes o f this Part, no deduction w ill be made for debts or 
encumbrances.

Section 531AA(4) provides lliat references in Part 18C to the Revenue 
Commissioners w ill be construed as including references to any o f their 
officers.

Section 531 AC provides for the granting o f a credit for income tax paid 
against domicile levy.

Part 18C also includes provisions relating to the valuation o f property, 
appeals regarding the value o f real property, the delivery o f returns, the 
making and amending o f assessments by the Revenue Commissioners, 
the right o f the Revenue Commissioners to make enquiries and amend 
assessments.

T he provisions o f Chapter 1 o f Part 40, Chapter I o f Part 47 and section 
1080 o f the Taxes Consolidation Act 1997 which relate to appeals, 
penalties and interest charged on outstanding tax respectively are applied 
to domicile levy.

Section 141 applies for the year o f  assessment 2010 and subsequent years 
o f assessment.

The le\'y w ill ensure that wealthy citizens make a contribution to the 

national finances at this time o f d ifficu lty.
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[Note fo r IV lin islcr: A iiic iu ln ic iits  no. 104, 105, 107 and 115, tabled by 

D ep iitj’ B ru lon , have been ruled out o f order.|

F IN A N C E  H IM . 2010 

»A 1L  K IR EA N N  —  S ELEC T c :O M M H  TEE  

A M E N D M E N TS  No. 102 to 124

SECTIO N 141

[Text o f  amendments set out in the list o f  amendments published by the Bills 
Office]

SPEAKIN G  N O l E

1 propose to take amendments nos. 102 to 124, inclusive, together.

These amendments relate to section 141 o f  the B ill, which contains provisions 

relating to a Domicile Levy which I announced in last December’s Budget. 

Deputies w ill be aware that the Budget speech indicated that it is being 

introduced w ith the intention o f ensuring that wealthy Irish domiciled 

individuals make a contribution to the State during these times o f economic and 

fiscal d ifficu lty.

Am ciu lm ent no. 108 contains anti-avoidance provisions that are de.signed to 

prevent individuals from transferring Iri.sh-situatc property to spouses, minor 

children, discretionary' trusts or other entities. The absence o f these provisions 

would render section 141 o f the B ill largely ineffective as it cunently stands 

because it presents avoidance opportunities which these amendments w ill close 

o f f  Anieiid inents nos. 102, 103, and 106 contain definitions which relate to 

the anti-avoidance provisions in amendment no. 108.
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A inend incn t no. 113 is a technical am endm ent to clarify the way the credit lor 

income tax paid w ill work.

A m endm ent no. 114 substitutes a new  section 531A F for the existing section 

531AF, to clarifS' the m atters that mav be included in the return to be delivered 

by taxpayers to R evenue under this section. The new  section provides that a 

relevant individual is obliged to deliver a full and true return on or before 

O ctober in the year after the valuation date (i.e. 31*' Decem ber o f  each year), 

together with the paym ent o f D om icile Levy, o f  all such mattere and particulars 

in relation to the determ ination o f  liability to  the Levy as the Revenue 

Com m issioners m ay require.

A m endm ent no. 114 also substitutes a new  section, section 5 3 1 AG, into Part 

18C o f  the Taxes C onsolidation Act 1997, w hich Part is being inserted into the 

Taxes C onsolidation Act 1997 by section 141 o f  the Bill. The new  section 

531 AG provides that the Revenue C om m issioners m av give an opinion to an 

individual w ho is considering making a sit£niricant investm ent in the State as to 

w hether or not the individual would be likely to be recarded as an individual 

who is dom iciled in. and a citizen of. the S tate in a relevant lax year. There is, 

how ever, no obligation on the R evenue C om m issioners to give such an opinion.

The other am endm enis renum ber sections and subsections in the Bill as a result 

o f  the insertion o f  the new  provisions, and correct drafting errors.

/  commend these amendments to the Committee.

A . 2 ( d ) ( l i i )
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D eputy Bruton tabled a num ber o f  am endm ents w hich have been ruled out o f  

order. TTic cffect o f  these am endm ents w ou ld  have been that non-Irish situate 

properly w ould be taken into account in determ ining the 65m  capital test. I 

decided to lim it the im position  o f  tlie 1. 0x7  to persons w ho have significant Irish 

capital, rather than sign ificant w'orld-wide capital, on the basis that the levy  is 

prim arily designed to secure a contribution from those w ho have a significant 

and ongoing presence in tiiis country, but w ho do not m ake a significant 

contribution in tem is o f  paying incom e tax.

O ne o f  the p ossib le  effects o f  tlie D epu ty’s am endm ent w ould  be to im pose the 

D o m ic ile  I,evy on a person w ho, although an Irish citizen  and Irish-dom iciled  

with significant w orld-w ide capital, has little or no Irish property or incom e and 

w ho seldom , i f  ever, v isits the country. It w as never the intention that such a 

person w ould be expo.sed to the D om icile  L evy.

A s I have said tlie levy  is aim ed at those w h o have a significant and ou-going  

connection  with Ireland represented by significant Irish located capital and who  

m ake little, i f  any, contribution to the country in term s o f  paying incom e tax.

I presum e that A m eiid m en l 110 is consequential on Deputy Bruton’s otlier 

am endm ents on the D o m ic ile  L evy which have been ruled out o f  order. This 

w ould have the e ffect o f  d eleting an anti-avoidance m easure which prevents an 

individual circum venting the D om icile  L evy  by transferring Irish property into a 

foreign clo.se com pany in w hich the individual ow n s shares. The provision  

w ould  not be necessary i f  D eputy Bruton’s am endm ent w as accepted.

This am endm ent, i f  accepted on its own, w ill underm ine the intention o f  the 

lev y  and, therefore, I cannot accept it.
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B a ck g ro iin tl  n o te

Sec tio n  141 o f  the  B ill in serts a new  P art, Part IS C , in to  th e  T axes 

C o n so lid a tio n  A c t 1997. T h is  new  Part co n ta in s  p ro v isio n s re la tin g  to a  

D o m icile  L evy  w hich  w as an n o u n ced  in the  B u d g e t las t D ecem b er.

T h e  L ev y  is charged  on an  ind iv idual w ho  is  I r ish -d o m ic iled  and  an  Irish  c itizen  

w hose:

•  W o rld -w ide  in co m e ex ceed s €  I m ,

• Irish -loca ted  cap ita l is g rea te r than  6 5m ; and

•  L iab ility  to  Irish  Incom e T ax  in  a re le v an t y e a r  w as less  th an  € 2 0 0 ,000 .

T h e  am oun t o f  th e  L ev y  is € 2 0 0 ,0 0 0  an d  is p ay ab le  an n u ally  w 'here the  

co n d itio n s re ferred  to  above are  m et. Irish in co m e  tax  paid  b y  an  ind iv idual will 

be  a llo w ed  as a c red it against th e  D o m icile  Lex'y.

T h e  va luation  da te  is  31 “ D ecem b er each  y ear. T h e  L ev y  w ill be p ay ab le  each

y e a r on a se lf-assessm en t b asis on  o r  b e fo re  31 O c to b e r in th e  y e a r fo llow ing

th e  v a lu a tio n  da te . T h e  L e \ 7  for 201 0  w ill, th e re fo re , be due  and  pay ab le  on or 

b e fo re  3 1 O cto b er 2011 .

A.2(d) ( I iv)
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SECTION 136

AMI NDMENI OF SEC I ION 531AA (1NTKRPRETA1 ION (PART 

1 8 0 )  OF PRINCIPAL AC I

SPEAKING NOTE

This section gives effect to the proposal in the Budget statem ent that 

citizenship be rem oved as a requirem ent for the paym ent o f  domicile 

lev)'. This m eans that, regardless o f  citizenship, the domicile levy will be 

payable by Irish-domiciled individuals whose Irish assets are exceed 

€5m , whose w orldw ide income exceeds € lm  and whose liability to Irish 

income tax for the relevant year is less tliau 6200,000. Aji individual 

therefore camiot avoid the levy by renouncing citizenship, if  he or she 

meets the other conditions for paying the levy.

The am endm ent applies to dom icile levy chargeable for the year 2012 

and subsequent years.
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An Roinr Airgeatlais 
Department of Finance

Requcsl Rtf; FOl/002/2014

14 I'ehmary 2014

M r Cliarles Garavan

Re -  Freedom o f Information Request -  Domicile l.cvy

Dear Mr. Garavan,

1 refer to the request which you made under the I'reedoni o f Information Acts 1997 and 
2003 for access to records in relation the Domicile Levy, the background to the 
introduction o f provisions (including perceived need for and aim o f provisions), 
l elephone conversations with Mr Liam Smith and Ms Anita Kelly o f this office, under 
which you agreed to narrow your request and confine it to electronic records, refer.

In response to your request, I have decided to grant your request the records detailed on 
the attached schedule. I’ lea.se find attached copies o f the records released to you under 
this request.

I f  you have any queries Ms Anita Kelly may be contacted by direct telephone at number 
(01) 6696310. Anita w ill endeavour to answer any questions you may have, and to assist 
you generally in this matter.

In any correxpondence with this Department ref’arciin)’ you r F O I request please quote the 
above Request Reference.

Yours sincerely.

DoTTal Murtagh
Deciding Officer

Tit'ie  an  R ialtais 
Sraid M hiiiriedn U acht 
BatJb A tna Ctiath 2 
Eire

F o n /T e l.  3 5 3  1 6 7 6  7571  
F a c s / Fox; 3 5 3  1 6 7 8  9 9 3 6  
G la c  A iiiuil ‘ UoCalt 1890 6 6  10 10 
http finance.9QV.I6

G overnm ent Btjitciing;; 
Uppof M erfion Street 
Ouh>hn 2 
Uetand
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Name: Mr Charles Garavan
Ref No: 002-2014
Request Records re Domicile Levy (electronic/backrground to provisions) 
Schedule of Records: Summary of decision making____________________

Record No
Brief Descnption and Date of 
Record File Ref.

No. of 
Pages

Deasion; 
Grant/ Part 
Grant/Refuse

Basis of Refusal 
Section of Act

Reason for 
Decision

PutJiic Interest 
Considerations if 
applicable

Identify deletions 
where record is 
pari refused

1 Email M 0  Grady 07 12 2009 F49/19/10 2 Grant
(for and against 
release)

2 Email D Moran 08 12 2009 F49/19/10 3 Grant
3 Email E Creighton 08 12.2009 F49/19/10 4 Grant
4 Eniai! M O Grady 08.12 2009 F49/19/10 3 Grant
5 Email E Creighton 08 12.2009 F49/19/10 7 Grant
6 Email D Moran 08,12.2009 F49/19/10 2 Grant
7 Domicile Levy note * 09.12.2009 F49/19/10 2 Grant
8 Domiile Levy 0  & A 09 12.2009 F4a'19/10 9 Grant
9 f-ax E Creighton 21.01.2010 F49/19/10 4 Grant

10 Email E Creighton 23.01.2010 F49/19/10 1 Grant
11 Email M Bucittcy 18.02.2010 F49/19/10 4 Grant
12 Email M Buctdey 23 02 ?010 F49/19/10 7 Grant
13 Email M Buckley 23.02 2010 F49/19/10 3 Grant
14 Email M Buckley 03.03.2010 F49/19/10 5 Grant
15 Email M Buckley24.03.2010 F49/19/10 7 Grant
16 Briefing - 15 12 2010 F49/19/10 2 Grant
17 Email L Smith 23 ,12^010 F49/19/10 4 Grant

18 Email L Smith 08.06.2011 F49/19/10 1 Part Grant
personal
infonmation 1

19

Email M Buckley 05.09.2011; 
extracts from Forfas report and 
itemised Spreadsheet F49/19/10 5 Grant

20 Email M Buckley 24.11.2011 F49/19/10 2 Grant
21 Email Des 0  Leary 24 11.2011 F49/19/10 2 Grant

22 Email E Creighton 25.11.2011 F49/19/10 10 Part Grant (4)
Material nol 
relevant to request 3-9; 10

23 Email Des 0  Leary 27 11.2011 F49; 19/10 3 Grant

24 Email E Creighton 28.11.2011 F49/19/10 12 Part Grant (6)
Matenal not 
relevant to request 5 10 11.12

25 Email E Creighton 28-11.2011 F49/19/10 6 Grant
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F ro m : . j 'n i!  :£-o>*c j . r  if-]

S e n t: ' '7  D ecem oc.i I’UOO >3 37

To: Morai'f. DereK

Cc; C'^eighton, liuQene

Subject; rRE Mighi look liKe this in speech!

As d i i c u s s tS ’C.nit ,:orirfe.-ii fie c- a o o jl  the nieraclion with I3< t - ta iie i if (l;ib o  !o Lu ai. inconie Ta.x ii ,mu 
r.:ii i ic r js s  treaty ‘y /ipD  iighw  Ad'j r.s from our Inlernational sde is that ;r.;s sh.'.iil i iie ; iiitfii a ' 'j;,nnic.lia-y 
IS'i’V” ;o ^jivii u i  so r.e  ;,ov«i A is j !Ims nee-d!> to t)e a '..'e;;!!! s jin s t l ic^r.ie i i *  .la 1 i;o  prsi,e 'v6 ir.a s;aius 
quo foi ' ^s ideril donr's' i f'ro!>a'.iy no need to be explir:it abr.jt this picviried Hie indicates this s
ta-gette ii tiyaiOi't .-'eiilihy u o n s  w ho  pay lirt'e ot no Incom e ^ a r  lietc

V V s 're  s ;jgqe.s!iiif( n I - a ' rtiiPOi c h a n g e s  to ttie  text - as  h ighlighted eeiovv to d e a  w iin  In e s e  point?

Michael

 Original MesMye
From: Moran, Deiek IniaillorOetek.Motdnii'finance.gov.ie) 
Sent; 0 / Dercmbcr 2009 11:44 
To: O'Grady, Michael (Comriiissioner)
S ub ject; Might look like this in speech!

T h is  e -iim il lia.s boon received by the Revenue tntemet e-niail ser\ ice ( \ '(  ) l )

A spccial pcilicy has been applied and this e-niuil has been scannrai lor v tn is fs  and program

Note: The eontcnt has not been scanned. (Vims Only Inlxiund I’olicy l(

Oar tax tm alm ent o f nor}-resident individuals is broadly in line with that o f most other 
OECD countries However, there is a requirement to ensure that every wealthy Irish 
aomiciliary who pays little  o r no Income Tax here makes a contribution to the State, 
especially dunng times o f economic and fiscal difhcutty

In order to deliver on th is objective measures will be introduced that will impose on all 
Irish domiciled individuals, whose worldwide income exceeds €1 million and Irisli- 
located wealth is greater than €5 million, a requirement to pay an Irish Domiciliary 
Levy o f €200.000 per annum regardless o f where they are tax resident. The full 
details o f how this will operate will be set out in the Finance Bill.'

(ftoKan 

J ) ^ a ^ t m a n t  a f  ( f  u x a n c ^

cckIc .

(l9/0>/2010
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M ^ r a n ,  D o r e k

Frcjfi)' Ivlorsn. i/C.rt^k
S e n t :  '-*S D e c e m b e r  2 0 0 9  18  10
7 o : 'CfO»ghton, F u y e n e '
C c : O 'G rady , M ichael (C nm nnssio rjer)
s i i t ) j e c t :  RE Dorti Levy

i  h d v « r  cs i v i  .t'-  :2 -' .ini  t h a t  h o  <j I  -t M ; ; l i  n:i<3 J;9P'r : -.' j ♦ • . j *  wo
W .J .1  f i e s r i  ' . j t  i n  ’■ h*- FB

. . - - . ( - r 1 n.T -----
Cr •'-■'n, tu jon-? Ini3i l . ‘ r.- î jfif «»i )

SfjnL : Ofl f^rtrciTib^r
Vw: Me r Of I,
Cc; *>’Gr;5-}y, Mich.^el {Cofrn-.i-s i' r̂ic r ^

: M :  n>.-m l.^vy

P e r f k ,

A t : i i r r t  some r i o t e s  t.c s upp. *r f nfn t  m^u i  not*;?.

Bufjenc

-' I^oxric i 1 -  I . ev y . doc->>

 ̂  Oiioir;al ----------
;• Eif;fr:  O ' o r a d y ,  (Co::uiiiss l o n e r )
> Sptm. : Oy Oei.cmbor 200"̂ 1 ] :U«
> To:  ' M o r a n ,  O e r e k '
:• Cc:  C r e i g h t o n ,  E u g e n e
> S u b j e c t :  L'om r.ovy

> Dorek:

• * H a v i n g  a  clcul  l e  r i j i C i o n ^ i i t y - j u u i - J o r n i c : 1 e t e u t  b e f o i e  t h i s  t a x  k i ck . :  
i n  wo u l ' ’-! be  unuf?ua3.  My own v i e w  ?;h'9r. i t ' s  b e t t e r  t o  s t i c k  w i t h

> d o m i c i l e  u n i e s r s  ther<=»'s a d e s i r e  t o  p r e s e n t  t h i s  p a r t l y  a s  a  p r i c e  
w e a l t h y  I r i s l i  t i a t i o n a i s  i i v i n « j  a b r o a d  hnvf? t o  pay  f o i  I h e  p r i v i l e g e  o f

> h o l d i n g  on  t o  t h . e i r  I r i s h  p a s s p o r t .
,> • N e u t r a l  on  t h e  30 - r t ay  phys i -v<i l  f ' r e s e n c e  t e s t .  1 r a n  s e e  t h e
V p t f ^ f t n t a L  i o n a l  dc ivar i t ; i g^s
> * F o r  s i m p l i c i t y ,  w o u l d  p r e f e r  t o  «;e» t h i s  a s  a f l a t  t a x  o f  EnK20CK
> (c r e d i t  =ible ^ q a i n s t  i r icorae l a x )  -  i e  o n c e  t h e  minimo/n
> incomt->/wca} t . h ' p h y s i c a l  p r e s e n c e  L(;rcr5;ho] d s  a r e  met  -  r a t h e r  t h a n  an a
> p r o y r e s j i v e  w- ^ a l t h  t a x  c h a r g e d  a t  4 “̂ .  The  r e a l i t y  i s  i h s t  no
> n o n - r e s i d e n t  c a u q h t  b y  t h e  t a x  is i n  a n y  e v e n t  g o i n g  t o  p a y  > EURPOOK.
> l lowt^ver,  a g a i r '  T r a n  s e e  t h ; ^ r  prc.S4*nt. i n a  thi.®: a.'5 a  w e a l t h - t y p *  t a x  mi gh t  hrive 
a t t  r a c t  i o n s .

• On t h e  t a x  b a s e ,  r a t h e r  t h a n  q e t t x n g  i n v o l v e d  i a  l i s t s  o f  w h a t ’ .i an
> o r  o u t  a n d  v a l u a t i o n  r u l e s ,  1 t h i n k  we . s h o u l d  s i n i p ly  p i g g y b a c k  on
> e x i s t i n g  CAT r u l e s  i n  t h i s  a r e ^ * .
>
>
> I a t t a c h  a y u g o j e t t e d  r e v i s e d  v e r s i o n  o f  y o u r  n o t e  i n c o r p o r a t i n g  t h e
> CAT p i g g y b a c k  ia*=»a a n d  soirte oth^^i  . s u g g e s t i o n s  e . g .  . sayi r ig s o m e t h i n g  
.> a bo u t  wliy w e ’ r e  us j . r iy d o r r i c i l e  a s  t h e  m a i n  t e r * t .
>
> M ichael

^ < < D o m i c i i i a r y  L e v y !  . d o c »
> *■ Eug e n e  i s  p r e p a r i n g  a s h o r t  1 i .«t  o f  w h a t ' s  i n / o u t  u n d e r  t h e  CAT •
> r u l e s  ( " s i t u s "  r u l e s  f o r  t.h)j.:iys l i k e  rr iOve«bl^ p r op«»r t y ,  s h a r e s  e t c . } ;
;> t h e y ' l l  h a v e  i t  l a t e r  t h i s  n-.;.*ruinq

1
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• Wealthy Irish non-residents who remain domiciled in Ireland must 
contribute to the Stale during this tune of economic and fiscal difficulty,

• Measures will be introduced to impose a Domicile Levy on all Irish- 
domiciled individuals whose:

• Wealthy indivlduafs domiciled in Ireland who are covered by these factors 
will pay a Domicile Levy o f €200,000 regardless where they live or where 
they are tax resident,

• Capital includes: land and buildings, other property (art work. etc), bank 
deposits, shares and other investments.

• Full details of how this will operate will be set out in the Finance Bill,

Domicife
• Domicile is a general legal concept, distinct from a person's nationality and 

place of residence: a person might not be resident in IrelarxJ (or tax 
resident In Ireland), but they may still be domiciled in Ireland.

• A person is nomially domiciled in the State where they have their 
permanent home.

• A person must have a domteile and only one domicile can be hold at a 
lime.

• Domicile is based on the notion of a permanent home, determining a 
person's domicile covers the following indicators

Dorn in Ireland or has lived in Ireland for a Idfge part of their life
• Regularly visits Ireland,

Maintenance of substantial assets here, including a residerKe.
- Near-family members resident and domiciled in Ireland.

o Establishing domicile can require an in-depth examination of a 
person's background, lifestyle and intentions over the course of 
their lifetime. This can extend to a person’s family

• There are two types of domicile:

- by origin (where you are born and folfows a person's father's domicile)

Domicilo Levy
Moasure

o World-Wide income exceeds €1 million 
r. Irish-located capital is greater than €5 million 
 Pay less than €200,000 in Income Tax

A.2(d)(lx)
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choice: a person leaves Iheir currenl country of domicile to settle 
elsewrhere by establishing a physical presence there with intention lo 
reside there permanently.

A.2(d)(lxi)
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Domicile Levy

W h a t is the  D om ic ile  Levy?

The Domicile Levy Is being inlroduced to ensure that wealthy individuals, regardless 

o f their residence, who are  domiciled in Ireland, will m ake a contritDution to State  

during this lime o f econom ic and fiscal difficulty.

W h o  w ill the  new  D om ic ile  levy a ffect?

Irish domiciled individuals, wherever resident, who:

H ave a world-wide income is yreater than €1 million 

O wn Irish-located capital is yreater than € 5  million 

Pay € 2 0 0 .0 0 0  or less in Irish Incom e Tax

T h e  overall effect is that levy should be payable by non-resident, but Irish domiciled, 

individuals with woridwide income of € 1 .0 00  0 0 0  or more and Irish located assets of 

greater than € 5 ,0 0 0 ,0 0 0  who pay less than € 2 0 0 .0 0 0  in Income Tax.

PoopiG w+10 a re  not covered by those three factors will not t>e liable to the Levy, this 

includes wealthy individuals who have paid m ore than € 20 0 ,0 00  in Irish Income Tax

H o w  m u ch  is the new  D om ic ile  Levy?

W ealthy  individuals domiciled in Ireland will pay a Domicile Levy of € 20 0 ,0 00  

regardless w here they live or where they are  tax resident if they;

H avo a wortd-wide income is greater than €1 million 

O w n Irish-located capital is greater than €S million 

Pay € 2 0 0 .0 0 0  or less rn Irish Incom e Tax

fThis. question hasn’t been ansvi^red Th e  other docum ent suqoests the le w  is 
€ 2 0 0  OOP. Is that the answer, or is it. “lu ll details will be in the Finance Bill? -  LSI

A.2(d)(lxii)
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W ill Irish resident and domiciled individuals w ith worldwide Income greater 

than €1 m illion have to pay?

Irish residonl pod domiciled individuals with worid-wid© income greater than €1 

million should not. in general, be liable to the levy if they pay €200,000 or more in 

Irish Income Tax.

If such Individuals have used tax shelters, or are in receipt of exempt income, they 

are st'll likely to have paid Income Tax of €200.000 or more due to tlie operation of 

the high oamers’ restriction {'horizontal measure') as enhanced in Ihe Budget.

Therefore, it is only Ihose non-resident domiciled individuals who have world-wide 

Income greater than €1 million and own Irish-located capital greater than €5 million, 

who pay loss than €200,000 or less in Irish Income Tax will ha»/e to pay Ihe Levy.

Why not jus t make non-resident nationals liable to Income Tax?

Non-residenl nationals arc already liable to Income Tax to Ihe extent that they have 

Irish-source income. An exionslon of Irish Income Tax to the world-wide income of 

non-resident nationals would be very difftcuit because of the lax trcatios which 

Ireland has entered into with other countries.

These treaties allocate taxing rights botweon countries on the basis, primarily, of 

residence but also as respects the income source for some types of income such as 

rents from property.

To implement wortd-wlde taxation of Irish nationals would require tho ronegotlalion of 

all our tax treaties. Some countries may resist renegotiation or refuse to renegotiate 

or soek different terms for other aroas of taxation.

As it is unlikely that othor countries would roadily consent to give up their taxing 

rights where an Irish national was resident in that country. The result of imposing 

Irish taxation on the basis of nationality would be double taxation by Ireland and the 

country o f residence.

A.2(d)(lxiii)
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Why noi impose the levy on non-resident, but Irish-domiciled individuals?

I imiling any charge to non-residents may give nse to CD law difficulties m the case of 

Irish domicilftrf persons rosidenl in Ireland moving to another EU/EEA country,

Such a person would not be liable to the charge while rebiOent in Ireland but 

immediately on moving to and becoming tax resident in another EU/EEA country 

would become liable to the levy This is likely to be in breach ol tU  law.

Is the new Domicile Levy the same as the UK's Oomicile ('nonKloms') Tax?

No. the Domicile Levy is not the same as the UK 'non-Dorns' tax.

The UK has a special tax charge on resident, but not domiciled, persons who are 

eligible for the “remittaficc basis’  of taxation wtiere they are only taxed on the income 

they remit to the UK. In the main, these are individuals who come from abroad to live 

in the UK but remained domiciled elsewhere, usually their country of ongin.

The UK Romittancc Basis Charge (RBC) is designed to get a tax contribution from 

those who. while tax resident in the UK, are not liable to much taxation because they 

do not actually remit any income to the UK.

In contrast, the new Domicile Levy announced in the Budget applies to Irish 

domiciled, but non-tax resident persons who have substantial, permanent and on

going links with this country but who do not pay much Irish income tax It is desigr»ed 

to ensure that such persons with substantial Irish based assets now make an 

appropnate tax contribution.

[Ireland also has a remittance basis for non-domiciled and non-ordinanlv resident 

individuals. -  LSI

How does the UK's Remittance Basts Charge (RBC) work?

Basically, the remittance basis of taxation means the person is taxed on UK source 

income In full but on foreign income only to the extent that the person remits the 

income to the UK. Persons liable to the remittance basis of taxation may choose to 

pay income tax on the normal basis or may choose to pay income tax based on the 

remittance basis.
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Whore a person opts for the remittance basis of taxation Iho person losses his/her 

ertiHement to UK personal lax allowances and reliefs. In addition, certain long term 

UK residents who opt for the remittance basis are liable to the "remittance basis 

charge" (RBC).

The RBC is an annual lax charge of €30,000 H represents tax on a part of Ihe 

foreign income which is le fl outside Ihe UK and is payable in addition to any UK tax 

that is pai(J o fi UK mcome o r foreign income romiHod (o the UK
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(i)

What is Domicile?
Domjcile is a general law concept ana it is not defined in tax law.

A person's domicilo is distinct from their nationality and from ir>eir place of residence. 

A person might not bu resident in Ireland, but still bo domiciled In Ireland.

Domicile is based on the notion of a person’s permanent home

The fact that a person is bom in Ireland, has lived in Ireland for a large part of their 

life, regularly visits Ireland year-on-year. has substantial assets. Including a 

residence, in Ireland or whose near family members are resident and domiciled in 

Ireland are good indicators that a person is Insh domiciled even if they are resident 

for tax purposes elsewhere

Establishing domicile can require an In-depth examination of a person's background, 

lifestyle and intentions over the course of the person's lifetime. This examination will 

extend to areas of the persor>'s own life and also that of his/her family.

What does Domicile mean?

Domicile is a matter of general law, not tax law. Many factors go into determining a 

person's domicile. These include:

it is not possible to be without a domicile 

A parson can have only one domicile

Domicile is distinct form nationality or residence, but both these 

factors may have an Impact on a person's domicilo 

A person is normally domiciled in the country where the person 

has his/her permanent home

An existing domicile continues until it is proven that a new one has 

been acquired.

What types of dom icile are relevant for purposes of the new levy?

Two types of domicile will be primarily relevant for the purposes of fr>e new levy:

Domicile of origin 

Domicile of choice.
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Whal Is a Domicile o f Origin?

A person is bom with a domicilo known os the cJomlcite of origir). Normally a person 

assumes the domicile of his/her father. If ihc father has died before birth or where 

the parents are unmarried the person assumes the domicile of the rTKither.

The domicile of origin need not be the country in which a person was born {e g. 

where a person is bom in a country which is no; their father s country of domicile)

Once a person has reached Oie age of majonty he<she can reject his/her domicile of 

origin and acquire a new domicile called a domicile of choice. This Is not easy to do.

In order to abandon domicile of origin the person must prove conclusively that he^she 

has severed all links with the country of his/licr domicile of origin ai^d re-established 

her/himself in the other territory -  see further information below.

Even if you leave your country of your domicile of origin you will continue to be 

domiciled there until you acquire a domicilo of chorce elsewhere.

What Is a Domicile of Choice?

Broadly, to acquire a domicile of choice a person must leave their current country of 

domicile and settle penrianently in another country. This requires a person to 

establish a physical presence in the new country and have an intention to reside 

there permanently.

Factors which are relevant, include:

The person s intefitions 

Where the person is permanently resident 

The person’s business interests 

The persons social and family interests 

The ownership of properly 

The nature of any will made 

This list is not exhaustive.

[Also, the burden of proof is on the individual to prove his domicile to Revenue, under 

section 71f3) TCA. for the purposes of claiming the remittance basis. -  LSI
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What is the locality o f assets for the Domicile Levy?

The new levy will only apply to assets stiuatcd in irnland. it is not proposod to set out

a 'sittiS'" code for determintng where assets aru siliialed as there are considerable

goneral law rules governing this Issue:

Exarnpiss of these rules are:

Land, inciudir^g buildings: Freehold or leasehold land is located in 

the country in wt^ich it is sttuated.

Securittes. A bearer seciihty is located in the counlry where Ihe 

certificate is situated. Reqistered secuhties are situated in the 

country In which the register is required to tw kept.

Debts: a simple contract debt is situated m (he country wtiere the 

debtor resides. A spedality debt (i.e. a debt payable under a 

sealed instrument) is situated swhoro the instrxjment happens to be 

A judgement debt is situated where (he judgement is recorded. 

Tangible property such as furniture, bloodstocK, etc is located 

where situa(ed.

Currency is located where situated.

Bank balances are located in the country where the branch of the 

Bank at which the account is kept is situated.
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What are the current residence rules?

An individual is resident In the Slale for tax purposes if they are present in the Slate 

for 183 days or more in o tax year; or they are present In the Stale for 200 days or 

more in two consecutive years where they are treated as present in the State for the 

second of those years.

Broadly speaking, individuals who are resident in the Slate are liable to Insh tax on 

their worldwide income and gains; and individuals who are not resident in the State 

are liable to Irish tax on Irish source income and gains.

Individuals who are resident, but not ordinarily resident in the Stale (that Is. 

Individuals nol resident for three or more consecutive lax years) or individuals who 

are resident, but not domiciled, in (tie Stale (broadly speaking, individuals w t^  do not 

regard Ireland as their permanent home), are taxable on Irish sourced income in full 

and on foreign income to the extent that such income is remitted or brought Into the 

State.

Individuals who are resident or ordinarily resident, but not domiciled in the Slate, are 

taxable on Irish sourced capital gains in full and on foreign capital gains to the extent 

that the gain Is remitted to the Stale.

Even where an Irish domiciled person establishes non-residence, he remains liable 

to Irish lax on income arising in Ireland (e g. income from directorships, a trade or 

protession. rented properties etc.). The only income which escapes insh tax for 

individuals in this category is income arising elsewhere in the world outside Ireland.

The Finance {No 2) Act 2008 tightened the rules (i.e. the 'Cinderella' rule) by 

providing that an individual is deemed to be present In the State for a day if the 

individual Is present at any time during a day.

The Irish rules are in line with the OECD position generally.
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How m any non-res idents file  Irish tax re tu rns?

According to IhG Revenue Comniissioners, some 5 867 non-resident indiv/iduals filed 

Irish tax returns for (he 20()7 tax year (the latest year for wtsich figures are availaWw) 

in respect o f their Irish-source income or income derived from working here. Many of 

these iion-residents are foreign nationals or have a foreign domicile; and many of the 

non-resident InsI) citizens or Irish domiciled individuals included in this figure may 

have become non-resident for reasons unrelated to taxation, but have retained Irish 

investments such as rental property. These individuals could not be categonsed as 

'tax exiles' under any reasonable definition of that term.

W hat is  the tax y ie ld  fro m  non -res iden t Irish c itizens?

I am advised by the Revenue Commissioners that the only data available in relation 

to the taxable income of non-residents comes from Income tax returns filed in Ireland 

by those non-resident individuals who have Irish-source income o r income derived 

from wording in Ireland, The available data does not distinguish between citizens 

and non-citizens.

For the 2007 tax year, the latest year for which data Is available, aggregate Irish- 

taxable income shown on returns filed by non-resident Individuals (of ah nationalities) 

amounted to approximately €150 million and the related tax liability amounted to 

approximately €43 m illion. Revenue Is not in a position to predict with any accuiacy 

the equivalent figures lor 2010.
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/
(I)

F in a n c e  Bill 2.010 -  Domicile  Levy

i Mr DureK M oran 

' Ml. Jim  O 'Brion. to s e e  p lea se  

j M in is te r ,  from Pau l R yan

D ec is io n  s o u g h t

1. In BuOgel 2010  you anno u n ced  a  new  ’doinicile levy" to  e n su re  th a l wealthy 
Irish dom iciled individuals m ade  a  contiibulion to the  S ta le  during th e se  tim es 
of econom ic  a n d  fiscal difficulty Your approval is so u g h t for th e  detail of the 
levy p ro p o sa ls  and  for ceitain  anli-avoidance features.

B a c k g ro u n d
?  T h e  levy a s  an n o u n ced  in B udgut 2010  w as lo apply to;

• All "Irish national and  dom iciled individuals'
•  W h o se  vrarldwide incom e ex c e e d s  £1 million
• W tiosc  Irish located  capital is greater than €6  miliion
• And w h o se  liat)ility to lrist\ incom e tax w as le ss  th a n  € 2 0 0 ,0 0 0

P ro p o sa ls  to r t i le  detail of the  levy a re  se t out tielow 

Scopo o f the levy
i. It is  p r o p o s e d  th a t  th e  levy  s h o u ld  app ly  to  Irish  d o m ic ile d  in d iv id u a ls  

a s  o p p o s e d  to  Ir ish  n a lio n a ls .  Irish citizenship is n o t norm ally u s e d  a s  a  
d e te rm in an t of tax  liability o ttier th an  for the incom e tox  rem ittance  basis, 
w hich is a  relief from taxation a n d  c an  Lie claim ed by Irish c itizens w ho are 
re s id en t but not ordinarily le s id e n t in the  S ta t6 -< a f th s u g h —tt ie f e - i s —a  
e u b m ir.fiion for ttiic ye a r ’̂  8H1 Kq remove-m c o m e -ta )n » « w tta n e » te a ts  for 
Ror>-erdinaiity f»i>«io«t-4Rdividuate). If the  levy w ere  to  apply  to individuals 
w ho  a re  both  Insh c itizens a n d  Irisii domiciled, it oould t>e eas ily  avo ided  by 
ren o u n c in g  citizenship . It is  m o re  difficult for an  individual to  claim  s /h o  is not 
Irish dom iciled  th an  it w ould tje  for her/him  lo ren o u n ce  In sh  crti?er>ehip. s o  in 
th a t light dom icile ra th e r th an  citizenship or nationality  shou ld  be  tfie 
d e te rm in ing  fac to r’.

4. T h e  le v y  w ill a p p ly  to  a ll I r ish  d o m ic iled  in d iv id u a ls  w h o  m e e t  the  
in c o m e , c a p i ta l  a n d  ta x  lia b ility  c rite ria . II is  no t p o ss ib le  to  limit its 
app lication  to  n o n -ie s id e n t an d /o r non-ordinarily re s id e n t individuals a s  this 
m igh t b re a c h  th e  EU treaty . In practice, Irish re s id e n t and  dom iciled 
ind iv iduals  a re  likely to  h avo  a n  Irish incom e ta x  liability g re a te r  than  
€2 .00 ,000  b e c a u s e  of th e  res tric tions  on  claim ing ta x  reliesfs. In effect 
th e re fo re  th e  € 2 0 0 ,0 0 0  Insh  Incom e tax  liability te s t s h o u ld  a c t  to  limit th e  levy 
to  n o n -re s id e n ts  an d  non-ordinarily  residen ts, fh a  w orldw ide  incom e te s t  will 
o p e ra te  uslno  Irish ta x n ile s  (i e . ttie  individual will h a v e  to  c a lcu la te  his/har 
w orldw ide Incom e a s  ]f lliev  we ie  le s id en t in the  S ta te  fo r th e  lax  v c a il.

 ̂ Up to Nov 1999 th e  c h u g e  to CAT operated on the basis of th e  domicile of the 
dispuner (i.e. \^hcic tiic diaponcr w as domiciled in the S tate  a  tajc charge arosej. 
Since tiieii, a  gift o r inheritance i« sub ject to CAT if c ither th e  disponor or the 
d o n ee /su ccesso r is resident or ordinarily resident (or the sub ject of the  gift or 
inheiitan ce  is Irish situa te  property)

A .2( d) ( lxx i i )



Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
 Department o f Finance (FOI/002/2014)

0. Irish located capital should includu all Irish situate property. However, ii 
IS suggested lhal irisli trading companies (and holding companies whose 
piiniary business is holding shares in trading companies) should tx; excliidsd 
To encourago invcjlment in Irish publicly quoted companies, you may pretei 
also to exclude 1hotn from Iho dfifinition of liish situate property. However, 
sucii an exclusion would be lifioly to cause contioversy, given the invnlvement 
of cfirtain high piofile non-residents in IriKh pics In any event, an exclusion 
for trading companies would include most ol ttie major pics

Married pei'sons
6 To ensure compliance w itli the Murphy decision, it is suggested that 

spouses liv ing  togctlier should be subject to the levy on an 
individualized basis with anti-avoidancu rules applying to ensure that 
assets, etc . cannot be swapped around so that one or both spouses fail 
one or other o f the income, capital or tax liability tests.

Administration
7 The levy should be subject to the self-assessment and pay and file 

system. For year of assessment 2010, Itie payment date will be 31 October 
2011. I he usual iiiteiest and penalties for late payment, late filing and 
incorrect returns should apply, and the levy should be subject to the usual 
appeal procedures via Iha Appeal Comrnissionets. Payment of the levy will 
be required on a provisional basis (i.e. based on [Revenue's assessment) 
where an individual s Income tax liability is not finalised by the due date.

8. The valuation date fo r property should be 31 December in each year.

9. Provision will be made for returns assessrriBnls. appeals, collection 
(induding interest), civil Penalties, cnmmal offences, and other administrative 
matters similar to the olher direct taxes

Anti-avoidance m easuins
8r10 .  _ lt is proposed that, as announced, the levy should focus on |

worldw ide Income rather than capital gains, lite re  may tie technical 
difficulties with including capital gains v/ith income. However, it is possible 
that individuals-wHjTiay try to avoid the levy by converting Income to capital 1 
and if Revenue feol this is occurring w«> would .suggeat-that this issue should 
could be revisited. 1

8rl 1. Irjsh Property transfers |at less than fu ll market value) to [
spouses, m inor children and discretionary trusts after the 
announcement o r Introduction of the levy should be treated as the 
property o f the transferor fo r the purposes of Irish located capital tes t I 
You may wish to extend this to property wa.'46fere^»e«t-)-«lanu3fy |

4 4 r1 2 . T̂o prevent avoidance no account should be taken of mortgages |
or loans when calculating the €5 million Irish capital threshold. II there 
are diflicultiss with this suggestion, you may wish to adjust the capital 
threshold. If a net basis Is to be used there may be need to devise 
complicated anli-avoidance rules to ensure that an Individual's overall debt Is
not excessively attributed to Irish locatrd assets It mav be dillicull to devise 
such rules In the tlnie available.



A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
Department o f Finance (FOI/002/2014)

i

/
. /

4-4^13. Any a tise ls  a-ciiscrot+ofiary-tfust-o* wlik-.h 44iv!-individuat is-a 
so ttlo r should  be .'ittribute^d to  the-ind iv idua l in dBtunninitKj lia b ility to 
t t io  lov yi—¥»t<-t=>=iay-wi5ti to  confine ih& jjrovision to ptopetty fwneteffad^nlo 
truhts (font l-^ d t iu a iy  2009 w  liie-Udte of-announgfement of (he levy rathef

4 2 ^ 1 4 .  Shares in a non-Irish  c lose  company where the shares derive all |
o r  part o f th e ir va lue from  Irish s itua te  assets should tie counted as Irish 
assets.

lU 5 ,_ _ T lie -v » k (a t*6 « -d a te -f9 f-p F O p e rty -s h o u ld  be 31 OeGcm ber ir> each 
year. However, foj drNli-avoKjaiKXJ-fKifpowrS-afty-lt'orisferii A'nich 
ailew-tbe-individual -to -keiifv-G<'rf>tfG(-of-tb6-a5seib-<tw fcpeuBeti,
ohildreHT-dit<ii-alwnii(y tiubtter-ttk;-.) within ih j l  year cho<ild be-takert-as beif49 
fbe-individ ja l’E nropeffv as-of-34-De t;ambar. Ideal! vyilii at pa!3 .9_abgyel

P oss ib le  d ra fting  issues
44-16. As this IS a new tax it is possible that iinfoieseen issues will arising I 

Uuiinu the drattina process wbfiB-tbft-iwnifJation is being <irafled. If any of | 
! these unfoieseen issues are policy matters we will revert to you for approval

Submitted for consideration and approval please You may wish to discuss with 
’ officials

thdn to  property-tfonsferred

Capital and Savings Taxation Policy 
January 2010
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Smith, Liam

From :
Sent;
To.
C c:
Subject:

Creighton Eugene <ecreight(p>re'/enue.ie> 
23 January 2010  15;28 
Ryan. Paul
Moran, D^^rek; Smith. Liam; Buckley, Michael 
Domicile ievy

Paul,

As respects the nature of the charge to the domicile levy we would strongly advise that it be 
constructed as a levy on property by linking the rate to the value of the property subject to a 
maximum amount. In other words 4% of the value of Irish property over EUR5,000,000 subject to 
tnaximum levy of EUR200.000

The reasons for this are;

Firstly, it means that the levy is a levy on property not on income. Merely requiring someone 
caught by the various tests to pay EUR200,000 could leave it open to that person to argue that 
the levy is in fact an income related levy (by virtue of the two income related tests i.e. the world- 
vvide income test and the Irish income tax liability test). It they were to be sucessful in so arguing 
they may be able to make a ease for treaty benefits to apply to the levy. This if sucessful could 
mean that they would claim treaty relief here against the levy for any income tax paid in another 
jurisdiction on their world wide income. They may also argue in their country of residence that they 
are entitled to relief in that country for any "income” related levy paid in Ireland. This could give 
rise to queries from treaty partners as to the nature of the levy and disputes as to whether on not 
tax treaty benefits apply to it. We could be dragged into such disputes even if we were to maintain 
that the levy was not an income tax. By clearly constructing the levy as a levy on property we will 
prevent such unnecessary and potentially embarassing situations arising.

The second reason for this approach is that it will provide flexibility to increase/decrease the rate 
and the maximum payment in the future.

Please note that Revenue cannot guarantee that any personal and sensitive data, sent in plain 
text via standard email, is fully secure. Customers who choose lo use this channel are deemed to 
have accepted any risk involved. The alternative communication methods offered by Revenue 
include standard post and the option to register for our (encrypted) secure email service. 
hltp://wvm. revenue.ie/en/oraclitioner/secure-email.html

Regards,

Eugene
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Sm ith. Liam

From :
Sent:
To:
Cc:
S u b jo ct:
A tta c h m e n is :

Buckley, Michael ’̂ m lbuckle@ revenue.ie>
23 February 2010 16 51 
Smith, Liam
Ryan, Paul; Aherne. Deirdre
Commtttfte Stage am erdm cnls le  dom idie levy
Domicile levy (addin m aternal),doc

Im p o rtan ce : High

Liam,

Attached is additional material re Commitee Stage amendments relating to domicile levy as 
discussed this morning.

Michael

«D om ic ile  levy (addin materrial) d o c »

Please note that Revenue cannot guarantee that any personal and sensitive data, sent in plain 
text via standard email, is fully secure. Customers vifho choose to use this channel are deemed to 
have accepted any risk involved. The alternative communication methods offered by Revenue 
includc standard post and (he option to register for our (encrypted) secure email service, 
http://vww revenue le/en/practitioner/secure-email html
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A ildilioiiiil iiia tc i iiil ix' ( iim niillcc Singe iiiiKiKlnifiils rclalin ii In section 141 

Siiiiim aiy o j anii-avoiilance provisions

Tlic anii-avoidancc provisions urc contained in am cnrlniciil no. 108. This amendment 
inserts two new  subsections into section 531AA o f  the new Pan 180 o f  the Taxes 
C 'nnsolidation Act 1997. These provisions are necessary Io prevent individuals 
transferring Irish-situatc assets at less than market value to spouses, minor children, 
d iscretionary  trusts o r to entities known as “ foundations” . Tlie new provisions deem 
an individual to be beneficiallv entitled in possession to property which has been 
transferred by an individual to his or her spouse, minor children, discretionary trusts 
o r  “ foundations” to be his or her property on the valuation date (i.e. 31“ December 
each year). T he am endm ent will apply as respects property transferred to spouses, 
m inor children. discretionar>' trusts or “foundations” on or after 18 I'ebruarj' 2010.

D iscretionary tn is ts  are trusts where (he trustees have discretion to appoint income or 
capital to one o r m ore persons named in the trust deed. They arc not obliged to 
appoint assets to those persons, however. Tlie tenn “discretionary taist"  is defmed 
w id e ly -  see a m e n d m e n t no. 102

I hc term “ foundation" (see am en d m en t no. 103) is w idely defined. Included within 
the (Icllnition are entities known as establislunents and trust enterpnses where the 
legal ow nership , a.s distinct from the bencficial ownership, passes to a person. Tliese 
entities are established under the laws o f  countries such as Liechtenstein, Switzerland, 
the N etherlands, B elgium , France, A ustria and Germany.

T he an ti-avoidance provisions w ill not apply where property is transferred on or after 
18 February 2010 for less than m arket value to a .spouse or m inor children under a 
“ m aintenance arrangem ent" within the m eaning o f  section 1025 o f  (he Taxes 
C onsolidation A ct 1997. In addition, the provisions will not apply to a discretionary 
trust or “ fountlation" which is established for charitable purposes under Insh law or 
w here one o r m ore o f  the objects o f  the trust or foundations is/aie incapable o f  
m anaging h is/hcr'Iheir affairs because o f  age or im providence or nlivsical. mental or 
let’al canacilv.

Reason fo r  change in provision dealing nith  deliver)’ o f  returns

[he  substituted section 53IA F (1) provides that a relevant individual is obliged to 
deliver a return on or before SI** O ctober in the year after the valuation date (i.e. 31" 
D ecem ber o f  each year), together with paym ent o f  D om icile Levy, o f  all such matters 
and particu lars in relation to the determ ination o f  liability to the Levy as the Revenue 
C om m issioners m ay require.

Section 531A F in the Bill as published requires a relevant individual to deliver a 
return, togetlier w ith paym ent o f  D om icile Levy, show ing details o f  Ihc individual's 
w orld-w ide incom e and Irish-situatc property, and such other infom iation in relation 
to the determ ination  o f  liability  to D om icile Levy as the Revenue Com m issioners may 
require. T he sub.stituted section 531AF will not require an individual to give details
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ol liis (ir licr w ork l-u id e  incomc. It is consiJorcd lhat, ifan  individual licks a box on a 
return Ml respect of Doniiciic I.evy to the cflcct that he or she is liable U) pay ihe 
Levy, this will be  suJTicienl.

Civtnf> o f  advance opin ion hy R evenue in certain cases

Ih e  new  scetinn 531 AG provides that the Revemie Com m issioners may an 
individual w ho is considering m aking a significant investment in the State an opinion 
as to whether or not the individual w'ould be likely lo be regarded as Irish-domicilcd 
and an Irish citizen for the purposes o f  the Doniieilc I.evy There is no obligation on 
the Revenue C om m issioners to give such an opinjon, however. T liis provision is 
designed to act as an incentive for w ealthy indi\ iduals to invest in this country.
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Select Committee on the Finance and Public Service 

Meeting on 15 December 2010 

Briefing on the Domicile levy

• 1 he Domicile Levy was introduced in Finance Act 2010 to ensure that wealthy 

individuals will make a contribution to State during this time of economic and 

fiscal difficulty.

• It applies to Irish domiciled individuals who are also Irish citizens, wherever 

they are resident, who:

o have a woi Id-wide income greater than €1 million 

o own Irish property is greater than €5 million, and 

o pay €200.000 or less in Irish income tax

• The amount of the levy Is €200,000 and is payable annually where these 

conditions are met. Irish income tax paid by an individual will be allowed as a 

credit against the Domicile Levy.

• “ Irish property", for the purposes of the levy, means all property situate in the 

State, to which an individual Is beneficially entitled in possession on the 

valuation date (31 December each year), but does not include assets which 

are essentially trading assets (shares in a trading company or a holding 

company of a trading company).

• The levy is imposed on persons with €5 midion or more of Irish property, 

rather than worldwide capital, because it is primarily designed to secure a 

contribution from people who have a significant and ongoing presence in 

Ireland but do not make a significant income tax contribution.

• The normal appeals, penalties and statutory interest provisions in the Taxes 

Consolidation Act apply to the Domicile Levy.

• The levy legislation contains a number of provisions to prevent avoidance of 

the levy by transferring Irish situate properly to spouses, minor children, 

discretionary trusts and other entities.

• II also contains a measure whereby Revenue may give an opinion to an 

individual who is considering making a significant investment in the Stale as 

to whether he or she would be likely to be regarded as both domiciled in and 

a citizen of the State in a particular tax year. This "advance opinion' system 

is designed to act as an incentive for wealthy individuals to invest in Ireland.
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1/4
The firsl lax year (or which the Domicile Levy applies is 2010 It is not 

possible to know whether an individual meets the assets, income and income 

tax criterion for payment of the Domicile Levy until after that tax year has 

finished -  as noted atx)ve, the “valuation date' for the levy is 31 December,

The Domicile Levy for ?010 Is therefore payable by the normal date for the 

payment of the balance of income tax for that year, which is 31 October 2011.
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Kelly . An ita

From :
Sent;
To:
Cc:
Subject:
Attachments:

Smith, Liam
23 December 2010 14:03 
Kearriey. Rosemary 
Ryan, Paul; Aherne. Deirdre 
FW: Domicile Levy
Dai! query from Deputy G«lmore on Domicile Levy doc

O
ImportancG: High

Rosemary,

Material for the Taoiseach's reply to Deputy Gilmore’s query attached, cleared by Paul Ryan 

Regards,

Liam

Smaoinigh ar an timpeailacht sula socralonn 10 an liomhpcst seo a chur i gcio 
Please consider the environment; only prim tiiis e-mail if you liave to

From: Kearney, Rosemary 
Sent: Wed 08/12/2010 17:46 
To; Ryan, Paul
Cc: Smith, Liam; Moylan, Dermot 
Subject: Leaders Questions today

Paul
Please see attached request from the Taoiseach’s Office for draft material to respond to a query raised this morning 
by Deputy Gilmore at Leaders Questions (extract anached to Paul Mooney's e-mail). I am attaching a copy of the PQ 
reply which I think is the one referred to in Paul s e-mail I would be grateful rf you could send the draft material to me 
before Monday next and 1 will send it on to the Taoiseach's Office 
l>1any thanks 
Rosemary

R osem ary K e a rn e y  

M in i s t e r ' s  O ff ic e  

D p p iir tm e n t o f  f in a n c e

T e l: 604 ',6 )1

From: Paul.Moonev(fliT30iseach.Gov,IE rmallto:Paul.r»1oonev(BTaoi5each,Gov.IE1
Sent: 08 December 2010 17:21 
To: Kearney, Rosemary 
Subject: LQ 8 Dec Gilmore

Rosemary,
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( ’lease: sf:R the foHowinp extract from today's LQ I would lio flraleful if your office could s6 ih I a draft response for the 
lao iseacfi's  signature by c losc of play on M o n d ay  13 D ecem ber

M ar.y thanks

Paul t^looney 
Taoiseach's Private Office 
Depl of tlio Taoiseacfi 
Governm ent Buildings 
Upper M errion St 
Dublin 2

Ptv 0 0 3 5 3  1 619 4 0 2 0  
Fx, 0 0 3 5 3  1 676 4048  
e  mail; oaul nn.oonevtataoiseach aov.ie

Dupiity Eainon Gilinorc: In the budget for 2f)10. the Minister for f inancc announced a fa irly modest 
nie.isurc whereby tax exiles would pay a levy to the Irish State. This was subject to a number o f fairly 
generous conditions, and the tax exiles would have an income m excess o f f  1 m illion per year and propcns 
worth more than t'S m illion. To date, not a single cent has been collected from that levy. In reply to Deputy 
Shortall, the M inister for Finance indicated a few days ago that the tir.st amount to be collcctcd w ill not be 
due until .11 October 2011.

Meanwhile, in yesterday’s budget payments to carers have been cut for the second time by f  R per week. 
People on the blind pension have seen a cut for the second time, again by f:8 per week, Widows have seen 
the same cut and people who have lost their jobs have been also cut for the second time. A ll these cuts, 
which are second cuts, w ill come into elTcct in approximately three weeks’ time, at the beginning o f the new 
year

W ill the Taoiseach explain why the measure on tax exiles, which was introduced last year, w ill take two 
years to come into effect whereas people on some o f the lowest incomcs in the country, including carers,
H ulows, people who have lost their jobs and blind people, have been hit twice in the same period? Tlie pain 
being infiictcd on them comes into effect immediately.

The Taoiseach: 1 do not have the details o f the issue raised by the Deputy but I w ill certainly follow it up, h 
is clearly a detailed Finance H ill matter.
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Dail query from Deputy Gilmore on Domicile Levy 

Material for reply by Taoiseach
Deputy Gilmore asked on Wednesday 8 December why it appeared the Domicile 

Levy was taking (wo years to come into effect.

The Domicile Levy was introduced in Finance Act 2010 to ensure that wealthy 

individuals will make a contribution to State during this time of economic and fiscal 

difficulty. II applies to Irish domiciled individuals who are also Irish citizens, wherever 

they are resident, who:

o have a world-wrde income greater than €1 million 

o own Irish properly is greater than €5 million and

o pay €200,000 or less in Irish Income tax

The amount of the levy is €200,000 and is payable annually wtiere these conditions 

are met. Irish income tax paid by an individual will be allowed as a credit against the 
Domicile Levy

"Irish property', for the purposes of the Domicile Levy, means all property situate in 

the State, to which an individual is beneficially entitled in possession on the valuation 

date (31 December each year), but does not include assets which are essentially 

trading assets. The Levy applies to persons with €5 million or more of Irish property, 

rather than worldwide capital, because it is primarily designed to secure a 

contribution from people who have a significant and ongoing presence in Ireland but 

do not make a significant income tax contribution.

The first tax year for which the Domicile Levy applies is 2010. It Is not possible to 

know whether an individual moots the assets, income and income tax criteria for 

payment of ttie Domicile Levy until after that tax year has finished -  as noted above, 

the "valuation date" for the levy is 31 December. The Domicile Levy for 2010 is

therefore payable by the normal date for the payment of the balance of income tax

for that year, which Is 31 October 2011.

Dept o f  Finance
Capita] and Savings Taxation Policy 

December 2010
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Domicile levy

• The Domicile Levy is being introduced to ensure that wealthy individuals will 

make a contribution to State during this time of economic and fiscal difficulty.

• It will apply to Irish domiciled individuals who are also Irish citizens, wherever 

Ifiey are resident, who

o have a world wide income greater than €1 million 

o own Irish property is greater than €5 million; and 

o pay €200,000 or less in Irish income tax

• The amount of the levy is €200 000 and is payable annually where these 

conditions are met Irish income lax paid by an individual will be allowed as a 

credit against the Domicile Levy

• “ Irish property", for the purposes of the levy, means all property situate in the 

State, to which an individual is beneficially entitled in possession on the 

valuation date (31 December each year), but does not include assets which 

are essentially trading assets (shares in a trading company or a holding 

company of a trading company)

• I have limited the imposition of the levy to persons with €5 million or more of 

Irish property, rather than worldwide capital, because it is primarily designed 

to secure a contribution from people who have a significant and ongoing 

presence in Ireland but do not make a significant income tax contribution

• The normal appeals, penalties and statutory interest provisions in the Taxes 

Consolidation Act apply to the Domicile Levy

• The levy legislation contains a number of provisions to prevent avoidance of 

the levy by transferring Irish situate property to spouses, minor children, 

discretionary trusts and other entities.

• It also contains a measure whereby Revenue may give an opinion to an 

individual who is considering making a significant investment in the Slate as 

to whether he or she would be likely to be regarded as both domiciled In and 

a citizen of the State in a particular tax year. This ‘ advance opinion" system 

is designed to act as an incentive for wealthy individuals to invest in Ireland.
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K elly . An ita

F ro m : S in il li I inni
S e n t 08 J iin e ? 0 1 l I f )  1?
lo :  M oran. Derok
S u b je c t  : D o m ic ile  lo i'y

Derek.

I received a call from in  the Domicile Levy

He was enquiring about the policy !>ehind its introduction, specifically in relation to tfie offset of 
Irish incom e tax against ttie levy liability. He wondered whether it had been considored allowing 
foreign income lax paid to be offset against the levy.

I said the policy driver would have been to apply tlie levy to individuals who were not paying inuc 
tax in Ireland, so on that basis foreign tax paid would not have been considered for offset. The 
current double taxation provisions would not cover the Domicile Levy, He asked if unilateral cred 
for foreign tax had been considered, as is allowed in certain other taxes. I said no

He said tie tiad been contacted by a Big 4 firm who had two clients who might be liable for the 
levy. He indicated that these individuals were considering moving assets outside Ireland so they 
would not be liable for the levy. (Moving assets now would be too late to affect their liability for th 
levy in 2010. but I did not say this ]

asked whettier consideration had been given to changing the provisions. 1 said no and that 
we would first look at th© return from the first year of the levy, which would not be received until 
after 31 OctotJer.

He said that CAI might make a submission on this matter but they might not make one until after 
that date.

Liam

Smaoinigh ar an timpeailacht sula socralonn tu an rlonihpost sea a chur i gcl6 
Please consider tl'e enviionment, only print this e-mail if you have to

I
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Kelly. Anita

From :
Sent:
To
S ub ject:

Buckley, Michael <mlbuckle@revenue ie> 
05 September 2011 10:40 
Mc;Gavtirn, Jo«
RE: HIGHLY CONFIDENTIAL - Tax Project. Steering Group Members - Initial draft 
report v1

Joe,

1 he following observatinns are relevant to  item no 37

The levy applies to an Insh-domiciled individuals who are Irish citizens whose world-wide income in a tax yaer 
exceeds C im  and whose Irish-situate property exceeds €5m The levy is not a levy on an individual’s Income or 
property as such These are merely the factors that determine whether or not the levy applies in a particular tax 
year T here is no reason why Irish bank accounts should be excluded from the definition of "Irish property" no more 
than any other category of asset

As regards the recommendationto exclude income which has been exempted from Irish tax under a double tax treaty 
from the definition of "world-v/ide income" the levy is framed on the basis that exemptions, reliefs or deductions (apart 
from certain maintenance payments) are not taken into account The definition of "world-wide income" is, therefore, 
based on an individual's g ross  income in a tax year. Accordingly, there is no reason why income exempted under a 
double taxation treaty should be excluded if other exempt income or income which is subject to reliefs or deductions is 
taken into account

 Original Message.......
From: McGovern, Joe
Sent: 02 September 2011 15:33
To: Buckley, Michael
S ubject: fW ; HIGHLY CONFIDENTIAL - Tax Project: Steering Group Memtjers Initial draft report v l 
Im p o rta n c e : High

Michael.

Can you have a look at 37. domicile levy plese?

-  Original Message.......
From: Smith, Liam [mailto:Liam.Smith@finance.gov.ie]
Sent: 02 September 2011 15:14
To: McGovern, Joe; Lynch, Joe (ICTx_SDRP)
Cc: Aherne, Delrdre; Creighton, Eugene
Subject: FW: HIGHLY CONFIDfcNFIAL - Tax Project: Steering Group Members - Initial draft report v l 
Im p o rta n c e : High

As discussed, please find attached a copy of a draft Forfis report with various 
recommendations. This has gone to CBI Division in Revenue but not to ICT Division, as far 
as I can see. Some of the recommendations relate to your areas (11 and 45 relate to 
Stamp Duty, 37 relates to the Domicile Levy, 12 and 15 relate to CGT, although 12 is a 
purely policy issue, and 39 appears also to relate to CGT).

I was out of the office until yesterday so am only reviewing the document now. Could I ask 
you to have a look at the recommendations and give any observations you have please?

f^ichael

Joe

Joe, Joe,
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ill-
/  I understand there is a meeting on Tliursday next week so if you could get back before then

/  I d be grateful.

Regards,

I iam
Ph 6045581

Smaoinigii ar an timpealiaclit sula socraionn tii an flomhpost seo a cHur i gc'6 
Please consider tiie environmonl. only print tiiis e-mail if you tiave to.

From: Tobin, Gary 
Sent; 16 August 2011 12:30
To: Murtagh, Donal; Levey, Kate; Milne, Seamus; Smith, Liam; Murphy, Pat; O'Connor, Brendan 
Cc: O'Connell, Tadhg'; 'Byrne, Jim'; Moran, Derek; 'O’Dea, Eamonn'
S ubject: FW: HIGHLY COt'IFlDENTIAL - Tax Project; Steering Group Memtiers - Initial draft report v l 
Im p o rta nce ; High

Dear all

Please see attached a spreadsheet which summarises the 52 recommendations contained in a draft 
FORFAS report which benchmarks Ireland s business tax regime against competitor countnes

Each lecommendation is listed in the spreadsheet alongside the page reference in the full report

The full draft report is also attached.

I would be grateful if you could provide obs on those recommendations related to your area please by Friday 
26 August (We will be required to give Forfas and D/JEI obs by first week in September and this report w;ll 
be feeding into their pre-Budget submission so the earlier we can get our response in -  the more time we 
may save later on

I have tried to highlight who has responsibility for each recommendation in the attached spreadsheet (I nnay 
not have got it nght in all cases -  let me know if I haven’t)

Any questions -  please call me

I appreciate people are on leave -  but any obs -  however preliminary -  would be appreciated

Kind regards

Ca'7

AUcntidii;
This c-mail is privileged and confidential. I f  you are not the intended recipient ple.ise delete the 
message nnd notify the sender Any views or opinions presented are solely those o f the author.
Tliis email was scanned by Sophos and has been certified virus free with the pattern file cuiTently in 
use. This however cannot guarantee that it does not contain malicious content.

I ah h iiir airc;
l a an r-phost seo faci phnbhleid agus faot niii. Mura tusa an duine a bhi beartaithe leis an 
teachtaireacht seo a f}iail, scrios c Ic do thoil agus cuir an scoltoir ar an colas, is leis an lidar amhain
aon dearcai no tuairirni a leiritear.
Scanadh an r-phost seo le Sophos agus deimhniodh go raibh se saor 6 vioras leis an bpatninchomhatl ,
ata in lisaid faoi lathair. N i feidir a rathii leis seo afaeh nach bhfuil abhar mailiseach ann.

2
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/
11.11 Dom icile levy
A n e w  dom icile levy o f §200,000 w us m lioducoti in Uebnd w iih  effect from  1 J;inoary ?010 The 
dom icile  levy applies to  individuals w h o  both irtsh domici'ed and an Insh o iire n . and whose

k  w o rldw id tt incom<i exreeds €1 million;

Insh property is grcrtlftr than €b nullion m value ai the valuation dale i e 31 December m the tax 
year, and

b lidb ility  to  Irish incon io lox tn a relevant year w as less than 6200,000

"W orldvyide incom e" includes an m djvidual’s gross income before any exem ptions, rel«clb or 
deductions The te rm  ' Inbh property" relates to dll assets situated in (reiand that are benefif;<alty 
ow ned  by an individual on the valuation dale This includes cash held on deposit w ith  Irish bank 
accounts.

The dom ic ile  levy has ihe poiential. as w e dem onstrate Dy way o f example below , to  discourage 
inves tm ent in tieland by non les iden i Irish dom ic ilanes W hile the political context for its in troduction 
IS w e ll understood, oui findings are {hat a le v /  system  of this sort is out o f step w ith  international tax 
norm s, The levy could benefit from  a cost/benefit rev iew  (assuming such a le v ie w  has not already 
been undeitakon).

The defin ition  of Irish prupnriy w ith in  the domicpe levy provisions has in fluenced decisions which 
have a detnm enta l impact on continued m vostm ent in lush assets, and particularly Ueland's banK 
deposit base, The negative impact o f th is w ide  nefinm on is best po itiayed by w ay of an example

Example:

An Irish individual rotocates to G ermany ip 2011. f ie  has €5 milHon on deposit in an Irish b a i^  aocoum at 
31 O ecem bor 2011. Assum ing the o tfie r gcKKjKions above are sftlisfied. the  individual w ill be required to  
pay an additional tax charge of €200.000 on or be fo te  31 October 2012,

If. how ever, the  individual chose to  n-K)ve Vhe c»sh to  a non-lnsh deposit account, rt w ou ld  be possible 
to  avoid a donnicile levy charge.

. v'

The above exam ple illustrates tfie  type of negative behaviour that is created by the dom icile  levy. W o 
can see above that an individual is being encouraged to remove €5 m illion from  Ireland thus resulting 
in reduced funds available to  Irish banks. This contrasts significantly w ith  a regim e fo r prom oting and 
encouraging individuals to  bnng/retain assets in Ireland which is where the focus of our taxation of 
high ne t w o rth  individuals should lie

Another anomaly w ith  the dom icile levy is tha t it does not give effect to  the te rm s  of double tax 
treaties, in essence, w here a double tax trea ty  provides for a particular source o f income to be 
exem pt in Ireland, the dom icile levy does no t take th is  into account i.e th is incom e is included in 
"w o rld w id e  incom e"

<?> Policy option ' . j

Irish bank ae?epunts should be  excluded f ro p i th e  d e f in it io f tQ f." lr i^  p rope rty " ^  ,, •

Irrcome ^ iC h  hat t)e6n exem pi^Jtorn frish tax undsr the terms ofjb doubte tax. treafy sh&ld.ijQ 
exck^eairofottte flefjniiionoMhe "worldwide income" 5̂  .
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Kelly, Anita

F ro m : 
Sent:
To:
Cc:
S ub ject:

Buckley, Michael <mlbuckle@revenue,ie>
24 November 2011 17:20 
Sinilh. Lmiii 
M rGovern, Joe
RE Budget 2012 - Sub - residence rules - v2

I lam.

It would seem mat any increa;ie in the domicile levy could only apply (or the year 2012. (Increasing the chaige  for the 
year 2011 would amount to retrospective legislation and would not be permissable )

As discussed, consideration might be given to deleting the citizenship condition in the domicile levy legislation - this 
would be consistent with the thrust of the proposed residence changes

 Original Message------
From : Smith, Liam fm dilto:Liam.SmilhCdlfinance.aov.iel 
Sent: 24 Novemtier 2011 12:56
To: Barry, Denis: McGovern, Joe; Ryan, Sinead, Buckley, Michael; O leary , Des 
Cc: Atierne, Oeirdre
S ub ject: Budget 2012 - Sub - residence rules - v2 
Im p o rta n c e : High

Everyone,

Draft sub on residence issues attached. Paragraph on residence rules for Denis and 
Sinead, paragraphs on CGT “specified assets" and Domicile Levy for Joe and Michael,

Obs welcome.

.•Mlciition:
This e-mail is privileged and confidential. It you arc not the intended recipient plea.se delete the 
message and notify the sender. Any views or opinions presented arc solely those o f  the author,
T liis  email was scanned by Sophos and has been certified virus free with the pattern lilc  cuirently in 
use. This however cannot guarantee that it does not contain malicious content.

I'alihair aire:
Ta an r-plinst seo faoi phribhl^id agus faoi nin. Mura tusa an duine a bhi beartaithe leis an 
tcachtaireacht seo a thail, scrios e le do thoil agus cuir an seolt6ir ar an eolas. Is leis an udar amhain 
aon dcarcai no tuairim i a I6iritear.
Scanadh an r-phost seo le Sophos agus deimhniodh go raibh se saor 6 vtoras leis an bpatninchomhad 
ata in lisaid faoi lathair. N i feidir a rathti leis seo afach nach bhfiiil abhar mailiseach ann.

Attention:
This e-mail is privileged and confidential. I f  you are not the intcndeil recipient please delete the 
message and notify the sender. Any views or opinions presental arc solely those o f  the author.
This email was scamicd by Sophos and has been certified virus free with the pattern file currently in 
use. This however cannot guarantee that it does not contain malicious content.

Michael

Regards,

Liam
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Kelly, A n i ta

From; O’Leary. Des
Sent; 24 November 2011 20:47
To; Smilh, Liam
Cc; Aherne, Deirdre
Subject: RE: Budget 2012 • Sub - residence rules - v3

Liam,

Is it necessary to go as far as removing the citizenship tag? While it may be "easy" to renounce citizenship, is this not 
j  rnajor step Involving loss of entitlement to an Irish passport? Such a move for a high profile Irish celebrity/business 
person would be a considerable statement of separation from their "Irishness". If they felt the 
for financial gain, w ithout it being of significant detriment to the State, one might well say "let 
intent behind the policy is to get exiles, most of whom trade on their Irish nationality, to pay a 
contribution.

Penultimate sentence "Submitted for your approval"

D ps

From: Smith, Liam
Sent; 24 November 2011 18:25
To' 'Buckley, Michael'
Cc: McGovern, Joe; Aherne, Deirdre; O'Leary, Des; ‘Barry, Denis'; 'Ryan, Sinead' 
Subject: RE: Budget 2012 - Sub - residence rules • v3

Thanks Michael,

I have amended as appropriate -  v3 attached.

I iam

Smaoinigh ar an timpeallacht sula socrai'onn t ii an n'omhpost seo a chur i gclo. 
Please consider the environment; only print this e-mail if you have to.

From: Buckley, Michael [mailto:mlbuck)e@revenue.ie]
Sent: 24 November 2011 17:20 
To: Smith, Liam 
Cc: McGovern, Joe
Subject; R f: Budget 2012 - Sub - residence rules - v2 

Liam,

It would seem that any increase in the domicile levy could only apply for the year 2012. {Increasing the charge for 
the year 2011 would amount to retrospective legislation and would not be permissable.)

As discussed, consideration might be given to  deleting the citizenship condition in the domicile levy legislation - this 
would be consistent w ith the thrust of the proposed residence changes.

Michael

I

need to go that far 
them", The political 
minimum tax

A.2(d)(xci)



A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
Department of Finance (FOI/002/2014)

 ̂ Z l j
O riginal Mc'bsage  '

fro m  Smith. Liam {metlto.liam.bmith(;o)f,nance.(’ (;v iel 
Sent; 24 Novem ber 2011 12:56
To: Barry, Denis; McGovern, Joe; Ryan, Sinead; Buckley. Michael; O 'leary. Hes 
Cc: Aherne, Dcirdre
^ub jcct: Budget 2012 - Sub - residence rules - v2
Im portance: High
Fveryone,

Draft sub on residence issues attached. Paragraph on residence rules lor Denis and Sinead, paragraphs on CGT 
"specified assets" and Domicile Levy for Joe and Michael.

Obs v/elcome.

Regards,

l.»am

A tten tion :
Ih is  e-m ail is privileged and confidential. If you are not the  intended recipient please delete the  message and notify 
the sender. Any views or opinions presented are solely those of the  author.
This em ail was scanned by Sophos and has been certified  virus free w ith  the pattern file curren tly  in use. This 
however cannot guarantee tha t it does not contain malicious content.

Tabhair aire:
Ta an r-phost seo faoi phribh le id  agus faoi run. Mura tusa an duine a bhi beartaithe leis an teachtaireacht seo a fhail, 
scrios e le do th o il agus cuir an seolt6 ir ar an eolas. is leis an udar amhain aon dearcai no tua lrim l a l^in'tear.
Scanadh an r-phost seo le Sophos agus deimhn«odh go raibh se saor 6 vioras leis an bpatrunchom had at^ In usdid 
faoi lathair. Nf f^ id ir  a ra lhu  leis seo afach nach bhfu il abhar mailiseach ann.

A tten tion :
This e-mail is privileged and confidential. If you are n o t the  intended recipient please delete the message and notify 
the sender. Any views or opin ions presented are solely those o f the author.
This em ail was scanned by Sophos and has been certified  virus free w ith  the patte rn  file  currently in use. This 
however cannot guarantee th a t it  does not contain malicious content.

Tabhair aire:
Ta an r-phost seo faoi phribh le id  agus faoi run. M ura tusa an duine a bhi beartaithe leis an teachtaireacht seo a fhait. 
scnos e le do tho fi agus cu ir an seolt6 ir ar an eolas. Is leis an udar amhain aon doarcaf no tua lrim i a lein'tear.
Scanadh an r-phost seo le Sophos agus delm hnfodh go raibh se saor 6 vioras leis an bpatrunchom had ata in usaid 
faoi lathair. Ni f^ id ir  a rathu (eis seo afach nach bhfu il 5bhar maihseach ann.

Please note th a t Revenue cannot guarantee that any personal and sensitive data, sent in plain tex t via standard 
email, is fu lly  secure. Customers w ho choose to  use th is channel are deemed to  have accepted any risk involved. The 
a lternative com m unica tion  m ethods offe red  by Revenue Include standard post and the  option  to  register for our 
(encrypted) secure em ail service. 
h ttp :/ /w w w .revcnue .le /en /on llne /securc-em ail-h tm l

2
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A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
Department of Finance (FOI/002/2014)_____________

Sm ith, Liam

From:
Sent;
To:
Cc:
Subject:
Attachments:

Creighton. Eugene <ecreight@revenue.ie>
25 November 2011 11:46
Smith, Liam; O'Leary. Des
O'Grady, Michael (Commissioner), Barry, Denis
FW: Budget 2012 - Sub - residence rules - v2
Budget 2012 - Sub - residence rules - v2.doc

Imponance; High

Des. Liam,

These are major changes that will have significant impacts and be difficult to administer and police. We are strongly of 
the view that such major changes should be introduced on foot of a public consultation exercise similar to that 
currently under way in the UK on the exact same issue You do not refer to this consultation or consider some of the 
options the UK Treasuary put out in the draft submission and I think some reference to their process is needed.

If you press ahead with actual changes, we think that bare place of abode and centre of vital interests tests without 
first being triggered by a breach of a day count rule will bring too many unintended people into the Irish tax net. The 
complexities that will eventually result from efforts to exclude such people as the vanous types are identified will 
probably eventually render the tests extremely complex and perhaps unworkable. From an administrative point of 
view the tests will be difficult to administer and will require extenssive resources to adequately police.

I have made some suggestions/coomments on the draft submission that you might like to consider (Denis may have 
some further comments). Give me a call if you want to discuss anything

Regards

Eugene
 Original Message-----
From; Barry, Oenis
Sent: 24 November 2011 14:13
To: Creighton, Eugene
Subject: FW: Budget 2012 - Sub - residence rules - v2 
Im p o rta nce : High

Just received 
 Original Message......
From: Smith, Liam rmailto:Liam.Smithfi)rinance.aov.ie1 
Sent: 24 November 2011 12:56
To: Barry, Denis; McGovern, Joe; Ryan, Sinead; Buckley, Michael; O'Leary, Des 
Cc: Aherne, Deirdre
Subject: Budget 2012 - Sub - residence rules - v2 
Im portance : High

Everyone,

Draft sub on residence issues attached. Paragraph on residence rules for Denis and -Sinead, 
paragraphs on CG T "specified assets” and Domicile Levy for Joe and Michael.

Obs welcome.

A tte n tio n :
This c-niail is privileged and confidential. I f  you are not tltc intended recipient please delete the message

Regards,

Liam

A.2(d)(xciii)



A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
Department of Finance (FOI/002/2014)

D om ic ile  levy
I S2-34,__Ano‘her method of raising the tax contribution from r>on-residents with a*

substantial connection to Iretand would be to increase the Domicile Levy. The levy 
was Introduced In 2Q10 and applies to an individual who is Irish domiciled and an 
Irish citizen; whose worldwide income in the lax year exceeds €1 m; whose Irish 
located property Is wojth more than €5 m; and whose liability for Irish mcome tax in 
the year is less than €200.000. The amount of the levy is €200.000

1 3^-35 Tho yield from \he Domicile Levy is  reslhcted by Ihe avaitabi\)ty o1 ^hstv
Income tax paid in the year as a credit against an individual's levy liability As of 22 
November 2011, only ten taxpayers had paid the levy in respect of the 2010 tax 
year. wiUi a total yield of Just under €1.5 m (a further yield in respect o f the 2010 tax 
year is not expected, unless a late return is filed). There is no information available
nn the number of such individuals who pav Irish income lax in excess of €200 OOP
and who therotore would nol have  to  uay the levy Options which could be 
considered include:

« Restrict the amouni of Irrcome tax available as a credit against the levy to 
€100.000 -  this would mean everyone liable to pay the levy would have to pay 
at least €100.000 However, most of the taxpayers who have paid the levy have 
paid tfie full amount.

• Increase the amount of the levy to €400,000. Based on the first Domicile Levy 
yiold this would raise an additional €1.5 m.

I a4.36. There were reports of individuaJs renouncing Irish citizenship to avoid the-
Domicile Levy, so an increase in the tevy would not necessarily lead to an

I increased yield. This could be counteied Ov removing the “Irish Citzen* teat andI apply the le w  on a pure domicile basts.

* riic c h i n g e s (*) if« n  b d i*  idu4l wasM m pontfily  nAo-TciidcH aod iljsposcd o f ccrtain assett during that 
period, s/lie to  insb CGT due on the disposal ou b e rh ii rctiim  to UrUnd; cad (b) i f  »o indivKtual
tfauufured a ij to  a spnuse v>bo becaiiw tem fxrr&hly auO'fcMdcov. »nd the spouse dispoMd o f  the a u c i 
oon-n::>ident and w u  not iiabk  (o Insb CG T o« the d is p o ^ l. the o it^ in il transfer by the spouic was treated 
taxable (traosfers o f  ttseis between spouses aie not uormAliy liaMe iv  CGT)

m atted : and NumCiertng

( f o r r m t f d : BuKiAs in d  fituntwnfig

' f  fo m ia tta d ; ik>(lats and Numbefing

A.2(d)(xciv)



A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
Department o f Finance (FOI/002/2014)_____________

/

I 35 3 7 .  Annlher change which might be consideied is changing the "Irish located- I
property requirement to "woridwide property". This would prevent an individual --------
transferring assets abroad to avoid (he levy, but a worldwide asset threshold might 
be harder to verify

Recommendation
recommended thal Ihe Domicile Levy be increased from £200,000 to- euik-77-riiTuot^^T

€400.000. with Irish Income Tax up to €200.000 continuing to be allowed as a credit ' - - .
against the levy. (Joe/Michael -  could this be done for the 2012 payment, in 
respect o l 2011 tax year, or would it have to wrait lor the 201? lax year and 2013 
payment? -  LS)J.I isjS5omnieraedJhat_thej:itj2ens_h!p test be dropped and that the 
le w  apply on a pure Irish domicile basis

A.2(d)(xcv)



A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
Department of Finance (FOI/002/2014) ____________

Kelly ,  Anita

From;
S e n t :
To;
Subject:

O'Leary. Dcs 
27 November 2011 20;46 
vSmith, Liam
RG; Budget ?012 - Sub - resicenco rules - v3

Liam.

Point re citizenship accepted.

Oes

From: Smith, Liam
Sent: 25 November 2011 09;40
To: O'Leary, Des
Cc: Ahcrne, Deirdre
Subject: RF: Budget 2012 - Sub - residence rules - v3

I’rn not mad about the levy Idea in itself, but the citizenship condition adds nothing to it. You can get rid of your 
citizenship easily (major step though it is in some ways) which makes It easy to get out of the levy, but you can't get 
rid of your domicile easily.

Sayjng "let them renounce citizenship" doesn't get us any more money. Getting rid of the citizenship condition 
might well do, and is more coherent in terms of taxation policy generally.

No one w ill necessarily know that someone has renounced his/her citizenship, and certainly it w on 't be possible for 
the State to release that information, so if renouncing your citizenship is a "statement", It's one that no one will 
hear, and won't prevent a "exife" from continuing to trade on her/hfs nationality and being a big man/woman in the 
local area.

There are currently five conditions which have to be met to make someone liable - citizenship, domicile, income 
over Clm, Irish property over €5m, Irish income tax liability under €200k. Removing one of those conditions makes 
it more likely that an individual w ill be liable.

Adding a place of abode or centre of vital interests test to the residence rules is the most appropriate thing to do but 
obviously the domicile levy is going to get more publicity. Given the small yield It's not going to  be highly regarded 
but making it more likely to  collect money will make It slightly more effective.

So I agree with the Revenue suggestion. You, Derek and the Minister may not, of course.

Smaoinigh ar an timpeallacht sula socrai'onn tu an riomhpost seo a chur i geld. 
Please consider the environment; only print this e-mail If you have to.

— Original Message—
From: O'Leary, Des
Sent: 24 November 2011 20:47
To; Smith, Liam
Cc: Aherne, Deirdre

Dns,

Liam

1
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A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
Department of Finance (FOI/002/2014)

Subjccl: HE: Budget 2012 - Sub - rosidcnce rules - v3

Is it neccs^ary to go as far as r?movinf» the citizenship tag? Whtle it may be "Gasy" to rcnouncG citizenship, is this not 
a major step involving loss of entitlement to an Irish passport? Such a move for a high profile Irish telebrity/business 
person would be a considerable statement of separation from their "Irishness". If they felt the need to go that far 
tor financial gain, w ithout it being of significant detriment to the State, one might well say "let them". The political 
intent behind the policy is to get exiles, most of whom trade on the'r Irish nationality, to pay a minimum tax 
contribution.

Penultimate sentence "Submitted for your approval"

From; Smith. Liam
Sent: 24 November 2011 18;25
To: 'Buckley, Michael'
Cc: McGovern, Joe; Aherne, Dcirdre; O'Leary, Des; 'Barry, Denis’; 'Ryan, Sinead’ 
Subject: RE: Budget 2012 - Sub - residence rules - v3

Thanks Michael,

I have amended as appropriate -  v3 attached.

Smaoinigh ar an timpeallacht sula socraionn tu an riomhpost seo a chur i gclo. 
Please consider the environment; only print this e-mail If you have to.

From: Buckley, Michael [mailto:mlbuckle@revenue.iej 
Sent; 2A Novernber 201117.20 
To: Smith, Liam 
Cc: McGovcrn, Joe
Subject: RE: Budget 2012 • Sub - residence rules - v2

It would seem that any increase in the domicile levy could only apply for the year 2012. (Increasing the charge for 
the year 2011 would amount to  retrospective legislation and would not be permissable.)

As discussed, consideration might be given to  deleting the citizenship condition in the domicile levy legislation - this 
would be consistent w ith the thrust of the proposed residence changes.

 Original Message......
From: Smith, Liam (manto;Llam.Smith@flnance gov.ie]
Sent: 24 November 2011 12:56
To; Barry, Denis; McGovern, Joe; Ryan, Sinead; Buckley, Michael; O'Leary, Des 
Cc: Aherne, Oeirdre
Subject: Budget 2012 - Sub - residence rules - v2 
Importance: High

Des

Liam

Liam,

Michael

2
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A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) anc 
Department of Finance (FOI/0Q2/2014)_____________

KeMy, Anita

To:
Cc:

From:
Sent:

Subject:

Creighton, Eugene <ccreight@revefiuu.ie>
28 November 2011 12 11
Smith. Liani. O'Leary, Des
O'Grady. Michael (Comrrissioner); Moran, Derek
RE: Budget 2012 - Sub - residence rules - v2

r
liam, Des

In looking at this again, the suggestion in paragraph 42 - extract below. aUhouKh not in the specific rccomendation. 
seems to  us here to be particularly harsh as it would mean that people of Irish domicile who have no on-going 
connection with the State will be subject to tf>e domicile levy. This would be particularly so if the "Insh citenzinshio" 
condition is dropped (e g someone who emigrated as a child to the US and who subsequently became sucessful). 
Even if such a person can argue that they have effectively changed their domicile there would be still a degree of 
doubt over whether or not the levy applies and whether or not the irish Revenue would come after such a person. 
The resultant uncertainty would not be good for the reputation of our tax systems.

"42. Another change which might be considered Is changing the "Irish located property" requirement to 
"worldwide property". This would prevent an individual transferring assets abroad to avoid the levy, but a 
worldwide asset threshold might bo harder to verify,"

You might bear the above in mind in any discussions on this matter.

Original Message......
From: Smith, Liam {mailto:liam Smith@finance.gov.iel 
Sent: 28 November 2011 11:09 
To: Creighton, fcugene
Cc: Barry, Denis; O'Grady, Michael (Commissioner); Aherne, Deirdre 
Subjcct: FW: Budget 2012 Sub - residence rules - v2

Smaoinigh ar an timpeallacht sula socrai'onn tu an riomhpost seo a chur i gclo. 
Please consider the environment; only print this e-mail If you have to.

— Original Message......
From: Smith, Liam
Sent; 28 November 2011 10:43
To: O'Leary, Des
Cc: Aherne, Deirdre
Subject: RE; Budget 2012 ♦ Sub • residence rules - v2

Eugene

Eugene,

Changes in attached following comments/querics from Des below.

Liam

Des, <

Sorry about that, have amended accordingly.

A.2(d)(xcvii)



A.2(d) Request 4 -  Revenue Commissioners (CRIVIS 5773/2013) and 
Department o f Finance (FOI/002/2014)

^  Liam

Smaolnif»h ar an timpeallacht sula socraionn tu  an n'ornhpost seo a chur i gc!6. 
Please consider the environm ent; on ly  p rin t this e-mail if you have to.

 O rig ina l Message......
From: O 'Leary, Des
Sent: 27 Novem ber 2011 20:07
To: Sm ith, Liam
Subject: RE: Budget 2012 - Sub - residence rules • v2

Liarn,

Text o f recom m endation missing in 33? 

Last line: subm itted  fo r approval only? 

Des

From: Sm ith, Liam
Sent: 25 Novem ber 7011 17:08
To: 'C reighton. Eugene'
Cc: O 'Grady, M ichacI (Commissioner); Barry, Denis; O'Leary, Des; Aherne, Deirdre 
Subject: RE: Budget 2012 - Sub - residence rules - v2

Eugene,

As discussed, concerns noted and taken on board, and thanks for helpful obs. Please see changes in attached where 
supplem entary tests linked to  m in im um  presence threshold and consultation is recommended. Sending this version 
to  Derek now  {he may th ink It a b it long).

Liam

Smaoinigh ar an tim peallacht sula socraionn tu  an rfom hpost seo a chur i gcl6. 
Please consider the  environm ent; on ly  p rin t th is e-mail if you have to.

From: Creighton, Eugene (m ailto :ecre ight@ revenue.ie ]
Sent: 25 N ovem ber 2011 11:46
To: Smith, Liam; O'Leary, Des
Cc: O'Grady, M ichael (Commissioner); Barry, Denis
Subject: FW: Budget 2012 • Sub - residence rules - v2
Im portance: High

Des, Liam,

These are m ajor changes th a t w ill have sign ificant impacts and be d ifficu lt to  adm in ister and police. We are strongly 
of the v iew  th a t such m ajor changcs should be introduced on foo t o f a public consultation exercise sim ilar to  that

2
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A.2(d) Request 4 -  Revenue Commissioners (CRMS 5773/2013) and 
Department of Finance (FOI/002/2014)

Keify, Anita

From ; Creighlon, Eugene <ecreight@revenue.ie>
Sent: 28 November 2011 12:b8
To; Smith. Liam
S u b je c t: RE: Budget 2012 - Sub - residence rules * v2

Thanks.

 O rig inal Message......
From; Smith, Liam [mailto:Liam.Smith@ finance.gov le)
Sent: 28 November 2011 12;S4
To: Creighton, Eugene; O'Leary, Des
Cc: O 'Grady, M ichael (Commissioner); M oran, Derek
Subject RE; Budget 2012 - Sub - residence rules v2

Fugcne,

As you note I w asn 't recom m ending changing the condition to  w orldw ide property but 1 wasn't explicit th a t 1 wasn't 
recom m ending it. ( m entioned it because there have been reports o f this happening Paragraph redra fted  as 
fo llows.

4?. A nother w ay to  broaden the  scope o f the  levy would be to  change the  "Irish located property" requirem ent to  
"w o rldw ide  property". This w ou ld  prevent an individual transferring assets abroad to  avoid the levy (there  have 
been reports  o f th is taking place) but a w orldw ide asset threshold m ight be harder to  verify. It m ight also bring into 
charge someone who is not the intended target o f the measure, such as an Individual who had an Irish dom icile of 
orig in but no ongoing connection to  Ireland - fo r example, an individual who had em igrated as a child w ith  her/his 
fam ily. Changing the assets de fin itio n  is the re fo re  not recommended.

I have also put the  recom m endations in the  start, as requested by Des - revised version attached.

Liam

Smaoinigh ar an tim peallacht sula socraionn tu  an n'omhpost seo a chur I gclo. 
Please consider the  environm ent; only p rin t th is e-mail if you have to .

 Original Message-----
From: Creighton, Eugene (m ailto :ecre ight@ revenue.ie)
Sent: 28 Novem ber 2011 12:11 
To; Smith. Liam; O'Leary. Des
Cc: O 'Grady, M ichael (Commissioner); M oran, Derek 
Subject; RF: 3udget 2012 - Sub - residence rules - v2

Liam, Des

In looking at th is again, the  suggestion in paragraph 42 - extract below , although n o t in the  specific recomendation, 
seems to us here to  be particu la rly  harsh as it w ou ld  mean that people o f Irish dom icile w ho have no on-going 
connection w ith  the  State w ill be subject to  the  dom icile levy. This w ou ld  be particularly so If the  "Irish citenzinship" 
condition is dropped (e g som eone w ho em igrated as a child to  the  US and who subsequently became sucessful). 
Even If such a person can argue th a t they have effective ly changed th e ir dom icile there w ou ld  be still a degree of

1
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A.2(e) Requests 5, 6 and 7 -  Revenue Commissioners (CRMS 
2011/14 ,  CRMS 2 0 1 9 /1 4  and CRMS 2022/14)

Revenue SI
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Our Ref; CRMS 2011/14 
2019/14 
2022/14

Mr. Charles Oaravan

May 2014

Kc: FOI R equests — N o s . l , 2 and 3
1. - T axation  o f  non-residents — 1999 R evenue docum ent
2. - T axation  o f  n o n -res id en ts-2 0 U 5  R evenue report
3. - IIW I unit o f  L arge C ases D ivision -  non-residents

Dear Mr. Guravan.

I refer to the requests which you have made under the Freedom o f Information Acts 1997 
and 200!? for records held by this Department.

In relation to FOI request No. 1. please note that despite a thorough physical scarch o f the 
records held in Large Cases Division (which is the Office in which the record referred to 
above would most likely be held). I am sorry to inform you that we cannot locate the 1999 
Revenue document referred to above.

I am satisfied that all lea.souable bteps have been taken to locate the record requested and 
accordingly I must therefore refuse your request under Section 10(1 )(a) o f  the FOI Act.

Section 10(1 )(a) o f  the Act states that an FOI request may be refused if:

“l/w rcconf concerned does not exist or cannot he found after all reasonable steps to 
ascertain its whereabouts have heen taken

In relation to FOI request No. 2. please now find attached a copy of the 2005 Revenue report 
as requested.

Tel »363-1 B47!)000 6x160163 Fax *353-l-7024203 Direct Une -t353-1-8569163

A .2(e)(i)



A.2(e) Requests 5, 6 and 7 -  Revenue Commissioners (CRMS 
2011/14, CRMS 2019/14 and CRMS 2022/14)

/
"  ^

/  Reveniue

In relation  to FO l request No. 3. p lease see responses below to tlie questions sou  have 
raised:

In relation  to the HiL’h W ealth  o r H igh W orth business unit (“ H W I") o f  R ev en u e’s Large 
C ases D ivision:

1. T he num ber o f  indiv iduals w hose tax alTairs have been dealt w ith  by the 1IWT unit, 

b roken  dow n by year for each  year Ironi 2003.

tn the y e a n  2004 2006 there were c. 350 irtJivulimh dealt with in the fligh  H ealth 
Individuals Unit, in 200" there were 400 individucth. in 20UH and 2000 there were 
430 individuals who were expected to pay  tax to the High Wealth Individuals Unit 
From 2010 onwards, there are c.450 individuals as well as partners and  their 
associated entities in 9 professional firm s that would he expected to pay tax to the 
lli^h  H ealth Individuals and P’-qfcsskmal BiaiiWis district.

2. The criteria for an iiu liv idual’s tax affairs beinj: dealt w ith  by the HW I unit -  
w hether based on net w orth, annual incom e. Irish tax liab ility , ow nersh ip  o f  Irish 

assets o r o th e ru  ise -  and any changes that have been  tnade to  these  criteria since 

2003.

High net worth individuals, are identified as those individuals who own or control 
net assets in excess of&.'Om or whose income is over (-'I.Sni and non-residents with 
substantial economic interests in Ireland A numher o f  individuals dealt with in the 
district have net assets less than f-50m. but hm'e been brought into the High Wealth 
Individuals District as they had substantial connections to a person already dealt 
with in the District In 2010 600 partners and their associated entities in 9 
professional firm s were added to the case base.

3. The total am ount o f  Irish incom e tax and capital gains tax (C G T  ) paid by ind iv iduals  
w hose affairs arc dealt w ith  by the 1 IWT unit for the three m ost recen t years that such 

figures a re  available.

Please note that the figures for the taxpayers managed by the High Wealth 
Individual and Professional Business District fo r  2013. 2012 and 2011 include 600 
partners and their associated entities in 9 Professional firm s. The figures show tar 
paid  in the tax year but are not necessarily fo r  that tax year o f  asse.ssment.

Tel ♦353-1 6475000 Ext 50163 Fax ♦353-1-7024203 Direct Line ♦363-1-8589153
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/ Revenue

Tax
year

Tax

20J3 (■'244m
2012 f226m
2011 €234m

4. The number o f  individuals whose affairs are dealt with by the HWI unit who are not 
resident in Ireland, broken down by year for each year from 2003.

We do nnl have a breakdow n o f the mformulion as requested, flotvever, » e  prepared  
the following informalion previously.______________________

Tax
year

Number o f  non-resident persons, who filed income 
tax returns, dealt w ith by High Wealth Individuals 
Unit

200S 19
2006 40
20 0 - 42
200H 41
2009 46
2010 34

5. 1 he amount o f  Irish income tax and CGT paid by such individuals whose affairs are 
dealt with by the HWI unit and who are not resident in Ireland, for the three most 
recent years that such figures are a\ ailable.

H e do not have a breakdown o f the information as requested However, an enquiry 
was conducted which established that persons dealt with in the lli);h Wealth 
Individuals Unit who filed tea returns dcdarinfi non-residence in 21)07 and 2U06 
p a id fS m  Income Tax and  ( G T in 2110^ a n d p a id f  fint Income Tax and t:4.5m 
C G T in 2006.

6. The number o f .such individuals whose affairs arc dealt with by the HWI unit and 
who are not resident in Ireland, but who were previously resident in Ireland for tax 
purposes, broken dow n by year for each year from 2003

We do not have a breakdown o f  the information as requested.

Tel -fSSS-1-6475000 Ext 50163 Fax *353-1-7024203 Direct Lin» »353-l-8589163
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/
/ ixeveniie

7. The mimbor o f  such individuals whose affairs are dealt with hy the HWI unit and 
who are not resident in Ireland, but who are Irish domiciled, broken down by year for 
each year from 2003.

(I't do nol have a hreakJuwn o f  the informution as requested.

8. The number o f  such individuals whose affairs are dealt with by the HWI unit and 
who are not resident in Ireland who filed a domicile levy return, broken down by 
year for each year from 2003.

9, The number o f  such individuals who.se affains are dealt with by the HWI unit and 
who arc not resident in Irelami who had paiil the domicile levy, broken down by year 
for each year from 2003

IVe H  ill lake que.slions S and 9 logelher. The Domicile Levy m  u . v  inlrodiiced by 
Section 15(1 Finance Act 2010 and only applies to 2010 year o f  assessment onwards. 
The Domicile Levy did nol apply lo years prior lo 2l)iO. We set out below a table o f 
the information retjuested

Tax
year

S  umber o f  non-resident persons 
filing domicile levy return dealt with 
by flif^h H ealth Individuals Linil

\u m b e r  o f  non-resident person'; 
filing ilomicile levy return who pa id  
the domicile levy, dealt with by Hinh 
H ealth Individuals Vnit

2010 6 6
2011 7 7

2012 /
Note: In one case the declared  
liability was nil

2013 H’e do not have this information as 
the filing deadline fo r  2013 is 31 
October 20 N .

He do not have this information as 
the filing deadline fo r  2013 is 31 
October 20N .

T«l ♦35J-1-6475000 E «  50163 Fa* ♦30J-1-7024203 Direct Line *353-1-8689163
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i.W Revenue C

I f  you are uiihapp\’ w ith  the decision in these cases you have the right to have them 
reviewed. I f  you w ish to avail o f this right you should write to the above address. A  copy o f 
the review procedures is enclosed fo r ym ir information.

Yours sincerely,

Loraync tll is o n  
FOI Decision Maker

Tol *363 1 6475000 E«t 50163 Fa n +353-1-7024203 Direct Lin« +353-1-8589163
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i 6  02  08 F a I  07941-15 CHAIRMANS OFFICE L.Ai?<;E CASES g;oo2

P.S. 6795/05

15 February 2006

Mr. Brian Cowen, T.D., 
Minister for Finance, 
Upper Memon Street, 
Dublin 2

Dear Minister, i

You wrote to me on 31 May, 2005 regarding itie  wo!l< Re/enue was doing dunng 2005 on 
monitoring ttte application of non-residency rules in respect o f cases handled by uur 1 arge Cases 
Division. Tn respcxise, 1 confirmed that 1 would provide you w th  a report on the outcome o f die 
monitoring exercise wnen it was complete.

I

Background |
As one dimension of its risk-based audit programmef for 2005 the Higii VVslth Individuals Unit of 
our U rge Cases Divis or dedded to nionilor c o m p lia n c e  with the statutory rules governing 
residence o f  c e r ta in  taxpayei's ( .T ia ln ly  Irish domialedj who daimed tc i be non-resoent in Ireland 
In particular years. This monitonng exercise consistKl o f a series o f audits on a aoss section o f 
these taxpayers.

Main Elements of the 2005 Audit Programme
Nine cases, scluaed on ttte basis o f internal nsl( cr.tena, were auditeci dunng 2005. The cases 
were all individudls who had claimed to be non - resident either on Returns o f Income o r in 
correspondence wrth Revenue. The audits included the examination end verification of matenai 
a id  records provided by the individuals on request from Revenue.

t

The general objective was to ascertain if t^e absences claimed were compatible with claims to 
non-readerKe under the rules and were consistent with other data ard inteHigence available to 
Revenue.

Outcome of Audits j
In all nine cases the records examined supported ttle claims of d ie ca (payers to be outside the 
State ■br at least the number of days requiiied to establish non-reside ice and no conflict was 
found between any Revenue intelligence and claims by taxpayers to  te  abroad on particular 
dates. It appeared froin the examination of, the records that all d ie tSicpayers under audit had 
taken particular care to  document their movements in and out of the State and to ensure thiat the 
rules were not breached. I t  was also clear liiiat in some of the cases t  specific member o f the 
taxpayer's s ta ff  bad responsibility fo r  monitbi ing tnat taxpayer's travels to  ensure that the 
taxpayer did not breach the residence ru le i

Conclusion
On the basis o f the cases examined during'2005 therefore v^e have m  reason to conclude Lhat

003
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the indriHduals concerned failed to comply with the statutory rules governing non-resident status. 
We wil! of course continua to include witnin iour regular Audit Prograrr.me t/ie examiriation of a 
cross section of cases where there is a clain̂  to non-resident status wiih a view to monituring 
compliance with ttie statutory requirement.:

I will keep you iiiftxmed if any developments of interest emerge from this on-going monitoring 
programme. ^

‘"Yoiirs sincerely, *“ *

Frank M. Daly, 
Chairman

V r jf-

I
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