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On Partnerships of Limited Liability. By Jonathan Pim, Esq.

By the laws of England, any person who shares in the profits of a
business 1s a partner He 1s bound by the acts of his co-partners,
and 1s hable, 1 case of loss, to be called on to make good any defi-
ciency 1 the assets of the firm, to the whole extent of his property.
The only exceptions to this law are those jomnt stock companies which
have obtained charters or acts of incorporation hmting the hability
of the shareholders.

The laws of most of the countries of Europe and those of the
United States of America recognise another description of partner-
ship, in which the hability of some of the partners 1s limited to the
amount of capital advanced by them for the purposes of the business.

There 1s also an act of the Irish Parliament, the 21st and 22nd
Geo. III, chap 46, commonly known as ¢‘the Anonymous Partner-
ship Act which pernnts partnerships of sumilar character to be
formed in Ireland.

The unhmited lability existing under the Enghsh law prevents a
prudent man from connecting himself as a partner with any business
to which he cannot give lus personal attention. This operates as a
restriction on the employment of capital, and 1t has been suggested
that it would be of advantage to the commumnity to adopt the system
of partnerships of limited habihty practised in other countries.

The fact that such partnerships are recognised by the laws of all
or almost all the civilised nations of the world, except England, that
they are used extensively, and that the system is everywhere hked
and considered to work well, affords a strong presumption in their
favour, and makes 1t mcumbent on those who oppose the mtroduc-
tion of such partnerships into these countries to support their oppo-
sition by strong arguments.

The first consideration appears to be, whether the proposed limi-
tation of hability be consistent with justice  Any system which 1s
not founded 1n equity is not likely n the end to prove useful m prac-
tice. If there be no specific agreement between the partners, they
are bound to bear the losses m the same proportion as they share
the profits  But this rule may be set aside by the agreement of the
parties concerned , and if they choose to lmit the Hahlity of one
or more of the partners to a certam fixed amount, they are fully at
liberty to do so.  Such limtation of habihty 1s perfectly just, as
respects the partners themselves.

The important question however is, whether it be just as respects
the public. It is alleged as a principle, that the acts of one part-
ner bind all the rest, and that whatever engagements in the way of
business any one partner may contract, all others who have a share in
the profits are equally responsible for their fulfilment This depends
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on custom, and 1s modified in certain cases It holds good gencrally
as respects bills of exchange, but not as respects the signature to a
deed , and even with bills of exchange there are some cases of exeep-
tion It 15 easy to imagme circumstances, in which the power of one
partner to bind the rest nught be more hnited than 1t 15, without
any mjustice bemg done.

The man who contracts an engagement is bound to fulfil it; and,
if, at the time of making such engagement, he s understood to be
acting not only for himself, but for other parties also, who are -
terested along with im, and af such understanding be with their
privity and consent, then those other pariies are bound to the engage-
ment equally wilh the actual contractor  This responsibility arises,
not because those parties have an interest m the matter at 1ssue, but
because the engagement was entered into m the faith that they were
parties to 1t, and on their credit; and 1t 15 hinding on them, whether
they have any actual mterestm 1t or not  Thus, a person who allows
his name to be used, or who holds himself out to the world as a part-
nerin any business, 1s Justly held responsible for the engagements of
that business, even though he have no share in the profits

It thercfore appears that responsihility towards a third party 1s
cstablished, not by one partner biding all those who are imterested
together with himself, but by a man acting for humself and for those
who allow lum to hold them out to the worid as responsible for Ins
acts When the third party has no knowledge of the existence of
others interested, or when he has sufficient notice that thew respon-
sibility 18 limited, 1t 1s evadent that he does busmess on the credat
of the acting partner only; and 1t appears to me that he suffers no
injustice, 1f, upon the farlure of the acting partner to fulfil the engage-
ment, he 1s debarred from looking to any one else  And if the
partners whose hability 1s hinited have given sufficient notice of this
hmnation, and 1f they do not themsclves contract any engagement
by taking on themselves any pari of the management of the business,
1t appears to me that they have not incurred any moral obligation to
discharge the habihities of the concern, beyond the amount origin-
ally agreed to and published to the world.

If the existence of partnerships of limted labality be consistent
with justice, and if such partnerslups be not contrary to the pubhe
welfare, they ought to be protected by law. The office of the legis-
lator 1 such cases 1s, not to restrict the freedom of association for
purposes of trade, but to make such arrangements as will enable that
freedom of associatron to be exercised without opening a door to

raud It 1s not a sufficient answer to this reasoning to allege, that
1t 15 imposstble to effect the object completely. There is no relation
of secial Iife 1 which injustice 1s not at times done and suffered ;
and 1f we arc to restrict men from hberty of action, in all cases m
which such hiberty would afford them an opportumty of domg a wrong
o others, we must restrict them from all hiberty of aciion whatever.

Partnerships of this description are known in France and in seve-

ral other countries of Europe by the name of Partnerships “en
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commandite ”  In these partnciships there are ome 0l more acting
and responsible partners, called the ‘“gérants,” by whom the business
1s managed, and in whose name it is carried on. There ate also one
or more partners called *commanditaires,” who are forhidden to
engage 1n the management of the business, and whose names do not
appear in the firm. The “comnanditaire” 1s responsible for any lisses
which  may oceur, only to the extent of the capital advanced by hun,
but, 1f he take any part m the management, or 1if’ he be employed
11 the busmess of the company m any manner, he thercby becomes
an actig partner, and 1s responsible, without ! 1m1tdhon for all the
dehts and engasements of the firm.*

The regulations existing m the United States for such partnersinps
are nearly sumlar to t‘lose m France They are called “Partner-
ships of hmited hablhty "he acting and responsible partners aie
called “ general partners,” and their names only are to appear in the
firm, without the words “and company " These whose habihity 1
linuted ave called *special partners” It the name of a special pat-
ner be used with his privity, he becomes a general pariner The
amount of capital orginally mvested by a spec;al partaer must not
be reduced by the payment of exther intercst or profits, and 1f, ou
any settlement of accounts, the business appeats to have been unpre-
ductive, so that the capltal of the special partner 1s reduced, he 13
bound to make 1t up to the original 'lmount by the 1ﬂpavment of what-
ever he may have previously drawn as proﬁt%, with interest. A
special partner may examine into the state and progress of the part-
nevship concerns, and may advire as to thewr management, but he
must not transact any business on account of the partnership, nor be
employed for that purpose as agent, attorney, or otherwise. If he <o
mterfere, he becomes a general partner.

The most mmportant prowision for preserving the mghts of the
public and preventing myjustice 1s pubhety  To ensure thus, the
American law requues the mam features of the contract, entered intu
hy the parties formung such himited partnership, to be registered m
the office of the clerk of the county m which the busmess 1s to be
carried on The certificate for registration must be duly authenti-
cated and signed by all the partners; and must state the names of all
the partners, distingmshing which are general and which are special,
the amount of capital advanced by each special partner ; the nature
of the busmess, the place of busmess and other particulars; and at
the time of registration 1t must be proved on oath by oue of the
gencral partners, that the sums speafied 1n the certificate have been
paid m cash. The terms of the partnership, when thus registered,
arc to be published several tumes m two local papers; and the
parinership cannot be dissolved, previous to the time specified m
the certficate, until such dissolution has been rccorded in the
cerk’s office, and pubhshed for four weeks 1n local and state news-
papers  In the case of msolvency, no speeal partner can under any
circumstances claim as a creditor, until all others are pad m full

* Code de Commerce, Atb 23 to 28,
T Leone Levi on Comuervial Law, vol, 1, pages 74 and 75.



6

The propriety of mtroducing the commandite system into England
has more than once engaged the attention of committees of the
House of Commons. Last year a Select Committee was appointed to
consider 1t, and a report and minutes of evidence have been pub-
Lished  Tifteen witnesses were exammed, of whom two only were
opposed to its introduction, namely, Wilham Cotton, formerly Go-
vernor of the Bank of England, and Wilham Hawes, an extensive
merchant. The Committee also obtamed written opinions from
twelve persons, cluefly professional men, of whom Lord Brougham,
H Bellenden Ker, and Alderman Hooper were the only opponents.
Among the parties examined, and who gave oral or written testimony
in favour of permiting partnerships of imited habihty, were J Stuart
Mill; Charles Babbage; Edward Holroyd, Commissioner of Bank-
rupts; G. R Porter, Seeretary to the Board of Trade; Sir George
Rose, Master in Chancery; James Stuart, Secretary to the London
Society for the Improvement of the Law; R. G Cecil Fane, Com-
mussioner of Bankrupts; and J. C. Bancroft Davis, Secretary to the
American Legation.

The Commuttee did not agree to report m favour of the system” of
special or lnmted partnership, but they ¢recommended that power
should be given to lend money, for periods not less than twelve
months, at a rate of mterest varying with the rate of profits m the
business in which such money may be employed; the claim for
repayment of such loans bemg postponed to that of all other credt-
ors; that, in such case, the lender should not be hiable beyond the
sum advanced, and that proper and adequate regulations should be
laxd down to prevent fraud.™

This plan of a loan for twelve months, mstead of advancing a por-
tion of the capital for the full term of the partnership, was suggested
by Williamm Hawes, and met the approval of Wilham Cotton, these
being the only witnesses who objected to the system of limited part-
nerships. It does not appear to me any improvement on the plan
generally adopted elsewhere. A loan for twelve months may be
recalled when the twelve months have expired, and then the borrow-
er 1s left in a position of much greater difficulty than if he never had
had the loan, inasmuch as he has been relymg on a capital which 1s
suddenly withdrawn, probably because the capitahst suspects that all
is not gomg on well  The ¢ commanditaire” or “special partner”
on the contrary, cannot withdraw hus capital, until the term of the
partnership is ended, or until ample notice has been given that an
earler dissolution 1s proposed.

The prmerpal objections, rehed on by those who opposed the intro-
duction of limited partnerships, were, that m a country possessed of so
much capital and enterprise, any additional facihities for business are
unnecessary, and likely to lead to reckless trading, and that they
would afford opportunities for fraud. It wasasserted on the contrary
by several of the witnesses, that the operation of the proPosed system
“has had a tendency rather to check rash enterprizes;’ and it was

* Report of the Select Commuttee of the House of Commons appointed to consider
the law of Paitnerslup, page vut,
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particularly stated by J C. Bancroft Davis, secretary to the Amerzcan
Legation, that “the number of failures under it is much less than
among those who are doing businessin the ordinary way.”™ Evidence
of a similar character was given by other witnesses; that m Holland
“these partnerships have produced much good and httle evil, and
have caused less controversy than other partnerships;” that “all
who have transactions with the acting partner are fully aware
that he 1s the only responsible person;” that the falures in them
are mneither “more frequent nor worse” than m other kinds
of partnerhip: that although subject to the vicissitudes of com-
merce, they have been * proved by experience to be advantageous
to the community;” that ‘ such partnerships” in America “ com-
mand as much credit and general confidence as ordinary partner-
ships, perhaps more,” on account of “the certainty m the knowledge
which the commumyty possess of the resources of such firms;” that
“ the commercial effect of these partnerships has been beneficial,”
having 1mparted great activity to trade; and that ¢ falures have not
been more frequent nor more disastrous than in other partnerships,
nor have they been abused in periods of excitement,” and that
‘““under the laws creating them, they are not hiable to more abuse
than other forms of partnership.”+

The danger of the capital engaged in the concern being improperly
reduced, by the *commanditaires” or “ special partners” drawing
out as profits more than a correct account might entitle them to, will
be obwiated in part, by the interest of the acting partners to mamtain
the capital undimimshed. It may also be met by obliging the part-
ners to take a strict account of assets and habilities every year; and
to preserve the same duly entered n a book, and signed by the parties
concerned ; and in the event of any failure, if the special partners are
not able, by such account, to prove that they have withdrawn nothmg
as profits which had not actually been realized, they may be made
liable not only as respects their origmal investment, but also to
the extent of all sums received by them, either as profit or interest,
during the existence of the partnership. It appears to me that the
law can scarcely be too stringent on this head.

The great practical difficulty 1s to decide how far the special part-
ners should be permitted to interfere as respects the management of the
business They certainly should not sign for the firm, nor transact
any busimess on 1ts behalf, by which they might appear to the world
as managing its affairs  They ought to be at liberty to examne mto
the mode of management, to mspect the accounts, to consult with
and advise the acting partners, and to control them if they appcared
inclined to do anything contrary to the original contract. In practice,
I think 1t will be safer to interpret this right of interference in a hberal
rather than in a restricted sense. The care and oversight of a part-
ner possessing capital, although with hmited responsibility, is not
likely to lessen the solvency of the firm

*J C Bancroft Daviy’ Evidence 742.
+ J. Howell’s Evadence, 156, 173.
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. It has been frequently asserted by those opposed to Lumited part-
nerships that they would open a door for fraud. The objection does
not appear to me to have much foundation. If the special partners
are solvent, they will be liable to the consequences of any fraud. If they
have no means, it is 1mpossible to obtain payment from them, whether
their responsibility be limited or not. The best safeguard against
fraud 1s full publicity as respects the parties concerned, the capital
invested, and the terms of agreement. Great care appears to be taken
n this respect m all countries where such partnerships exist. M.
Van der Oudermeulen of Amsterdam, late President of the Nether-
lands Trading Company, stated m his reply to the queries addressed
to him by the Select Committee of the House of Commons, that ¢ the
main regulations to prevent fraud are the publishing annually of a
balance sheet, and the obligation to pay up the full capital when 25
per cent has been lost: or in case this 1s not done, to break up the
whole concern as soon as 50 per cent has been lost.”

When a man advanced in years retires from business, he fre-
quently leaves a portion of his capital in the hands of his sons, for
whicl they pay hun mterest. It would be fairer for the father, and
certainly safer for the sons, 1f the rate of interest depended on the
success of the business; as they would then not imcur the risk of
having their own capital dummished by the payment of mterest, for
the use of capital which did not produce them any profit. It would
also be safer as respects the pubhic, because in the event of the in-
solvency of the sons, the father would not be entitled to clarm on
their estate. The same principle will hold good 1n other cases in
which persons mn trade are assisted by a loan from a relative or
friend. It 1s yust that the lender should have the right of mspection;
1t 18 safer for the party thus assisted to be bound for interest, only in
proportion to the profits of his busmess, and the advice and over-
sight of s friend will often be useful to lnm  The interests of
the public also are better secured by the claim for repayment being
postponed to that of other creditors.

Several of the witnesses examned before the Committee alluded to
cases of this description Reference was particularly made to the
ribbon manufacturers of St Etienne in France. It was stated that
“ nearly half the present manufacturers have commenced business”
m this manner, and that the partnersiips thus formed have been m
general successful ; that ¢ this mode of supplymg capital enables
young men to commence business, who otlierwise would not be able
to doso;” that “1t has the tendency to encourage enterprise, and fore-
thought, and good conduct in the actmg partners;” and that it is
safer as regards the public, than the manner in which young men
frequently enter mto busmess m England, because 1t 15 1mpossible
for the public “to know the amount of capital” such young men
possess, while in France the sums advanced en commandite ¢ are
made public 1 several ways.”

The public have at present no means of knowing the circumstances

* T, Townsend’s Evidence, 370 to 383.
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under which a young man sets up in business He may have no
capital whatsoever, or he may have been enabled to start by means
of a loan, which 1s almost immediately withdrawn, thus leaving him
1n a position of much greater difficulty than if he had never recerved
any such assistance It is scarcely necessary to remark on the greater
security which a partnership “en commandite” would afford to the
public. Or let us take the case of an old established house of large
capital and extensive busmess. The senior partners withdraw,
leaving the business to their sons, who very probably retain the name
of the old firm unchanged. The same business stil continues, but
no one can tell whether the house now possesses capital or not. It
may be that the young men have ample funds of their own, or it
may be that they are trading on money left with them by their father.
If they get mto any difficulty, he takes as good care of himself as he
can, and clamms on the estate, along with the other creditors, for
whatever balance he has been obliged to leave m thewr hands If
hmited partnerships were legal, the father would probably have
retamned his connexion with them to a himited extent ; his oversight
and control might have been of essential service; and even 1if, they
failed at last, his capital would assist in paying a dividend to thewr
creditors, instead of authorizing a claim on their estate.

While objections are urged agamst the law of Imuited partnership
as openmg a door to fraud, no objection 18 made to the common
practice of trading under a firm wlich gives no indication of the
names of those actually responsible as partners. This seems to me
far more questionable, and 1t has often misled the pubhe. The laws
of France and of several other countries expressly forbid trading
under any names other than those of the persons actually engaged
as principals 1n the business.* In the United States of America, 1f
a person suffer his name to continue 1n the firm, after he has ceased
to be an actual partner, he 1s responsible to third parties as a part-
ner ¥ With us there 1s no such restriction, and 1t 1s well known that
commercial houses of old standing often retain the names of persons
formerly partners, who are now dead or who have long since retired
from the busmess The retention of these names frequently leads
the public, for want of enquury, to attach undue credit to such
firms, and has on several occasions enabled 1mprudent or unprinei-
pled persons to contract engagements to an unwarrantable extent;
aud thewr subsequent failureshave inflicted serious mjury on the
commumty. If 1t be desirable to continue the present practice, m
order to keep up the well-known names of old-established houses, 1t
appears 1o me worthy of consideration, whether the names of the per-
sons constituting such partnerships should not be registered, so that
the pubhe should have every facihity of knowing the parties actually
concerned and responsible for the engagements of the house.

The Select Commuttee of the House of Commons were unwilling
to give a distinet opimon on the propuety of permitting partneiships

* Code de Commerce, Ait. 25, Leoue Levt on Connnercial Law, vol, I, page 73,
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of limited liability ; but they came to the resolution, ¢ that the law
of partnership” ¢ requires careful and 1mmediate revision.” The
recommended the appointment of a Comnussion to consohidate the
existing laws, and to suggest such changes as might appear neces-
sary, and that ¢ especial attention should be paid to the establish-
ment of 1mproved tribunals” for the decision of partnership disputes.
They remark it as bemg “the opmion of the best-informed persons,
that additional facihties are wanting, and that some cheaper and sim-
pler tribunal should be afforded than the costly and tedious process
of application to the Court of Chancery;” this recommendation
being made no doubt under the 1dea that 1t 15 easier to create anew
court than to amend the old one. The Committee further stated
that ¢“the umform tendency of the evidence taken before them was
in favour of an ncreased stringeney in bankruptey laws, in case any
relaxation of the law of partnership should take place.”*

I have before alluded to the Irish Anonymous Partnership Act.
This act legislates for a species of partnership apparently simlar to
the limited partnerships of other countries. It provides that the
business shall be conducted under the name of the acting partner
or partners, with the addition of the words, *“ and company.” That
the anonymous partners shall not have the actual management or con-
duct of the trade or business, and that their names shall not appear
in the firm. That the firm shall not be Lable for any debts or
engagements of such anonymous partners, or any of them, and that
the anonymous partners themselves shall not be subject to any
contracts or engagements of the acting partners; or to any loss
which may happen in said partnership busmess beyond the amount
of their capital engaged in 1t There are some regulations peculiar
to this act, viz that it shall not apply to either banking or discount-
ing; that the capital supplied by the anonymous partners must
amount to £1,000, and must not exceed £50,000; and that the
anonymous partners may only draw out half their profits on each
annual settlement of accounts, the remaining half being left to
accumulate until the termination of the partnership, as an additional
security to the public.

I find from the registry, that the number of partnerships formed
under the provisions of this law have been as follows :—

From the time of its enactment in 1782 up to 1790 .. 41
From 1791 to 1800 .. 89

1801 to 1810 .. 177

1811 to 1820 .. 105

1821 to 1830 .. 56

1831 to 1840 .. 37

1841 to 1850 .. 11

and m 1851 _. 1

Total 517

being a little more than an average of seven amnually; and only
twelve partnerships during the last eleven years.

* Report of Select Commuttee, page viu
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It is not easy to point out any specific cause why this system of
Limited partnership, which has been found so useful on the continent
and 1n America, should have been acted on to so small an extent in
Ireland. The provision that the anonymous partners shall only
draw out half their profits, must have had some effect. 1 am m-
chned to think also, that the powers of the anonymous partners to
examme into the management, and to control the conduct of the
acting partners, have been mterpreted by our courts of law in a more
Limited sense than has been the case in France or Amenca; and that
acts have been held to be an undue interference in the business, and
to render the anonymous partner liable as a general partner, which
would not be so considered elsewhere

However this may be, there 1s no doubt that these partnerships
are looked on with much apprehension by the mercantile commu-
nity ; and even with the legal profession the idea exists very gene-
rally, that they are not practically workable, and that the conditions
to be fulfilled, in order to secure the protection of the act as to the
hmitation of liability, arve such that no lawyer can advise s chent
to enter imto a partnership, with any certamty of not bemg ulti-
mately held hiable to an unhmited extent.

The difficulty which 1s experienced by persons not engaged in
mercantile affaurs to find a safe investment for their capital m other
than the public securiiies, is too well known to need much remark.
It 1s perhaps rather increasmg than otherwise. The experience of
the last few years has proved the danger of engaging 1n pubhe com-
pamies, without that full information respecting their busmess and
mode of management, which it is very dafficult for those not 1mme-
diately connected with them to obtam. Meanwlile, the property
of the country naturally increases by the savings of the industrious
classes, and as 1t must be invested somewhere, the owners are too
often mduced, by the hopes of getting a greater interest, to send it
abroad on rash speculations, or to adventure it in equally dangerous
schemes at home. This subject engaged the particular attention of
the Commuittee. They remark in their report, on the necessity of
grving ¢ additional facihties to mvestments of the capital, which the
industry and enterprise of the cwvie population is constantly creating
and augmenting,” and several of the questions asked denote that they
anticipated that such additional facilities would arise from the legal
power to form partnerships of limited habiity. G R. Porter states
that ¢ our law of partnership, which places at hazard the whole of
a man’s property, for the full satisfaction of the debts and engage-
ments of any business into which he may have embarked a portion
only of his capital, may probably be cited among the causes which
may have led to the employment of British capital 1n foreign coun-
tries.”'}

The French commercial code permits the capital supplied by the
commanditaires, or special partners, to be divided into shares, and

* Report of Select Commttee, page 1v. ’ .
T G. R. Porter’s 1eply to quertes, page 163.
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to be represented by debentures transferrable from hand to Land.®
Tlis law affords faciliies for jomnt stock compames, m which the
managers are unhmitedly responsible, but the other shareholders
only responsible to the amount of the stock held by each I do not
see that any vahd reason can be given agamst the formation of such
jomt stock compames, whether the shares be transferrable fiom
hand to hand, or assignable by transfer i the books of the partner-
ship. The shareholders should be entitled to mnspect the accouuts
and examine into the mode of management at suitable times, and
should have power to control the managing partners in case of
their attempting anything contrary to the provisions of the deed.
The managing partners should also be enabled to consult with the
shareholders, whenever they thought fit to ask their advice or direc~
tions It smght perhaps be necessary to give publhiaity to their
affurs by the annual publication of their balance sheet.

This unlimted right of association would enable small capitalists
to combine for the prosecution of objects which can now be undei-
taken by persons of large capital only; and 1t seems to me that 1t
wouid unite the advantages of private management and mdividual
responsibihity with the command of capital, better than can be done
by jomt stock companies under their present arrangements. There
13 every probability that such associations would be conducted at
least as prudently and efficiently as joint stock companies with un-
Iimited habihty are now The managing partners would have the
same inducements for care and attention as m private partnerships;
and the public would have the security of their unlimited responsi-
bility, in addition to knowing the amount of capital invested vy the
shareholders, as published in the yearly balance sheet. They would
Judge of the solvency of the establishment, as m the case of wndivi-
duals or private partnerships, by the general character of its ma-
nagement  The directors or managing partners should of course be
remunerated, so as to make it worth theu while to take on them-
sclves this care and responsibility, either by an addational share of
the profits or in some other manner

Such associations would be very smtable for many public under-
takings of a local character, such as water and gas works, coach
estabhshments and other modes of conveyance, feries, steam boat
companies, &¢  They would in such cases afford opportunities of
mvestment to persons of small capital, who, m those cases in which
the business was carried on m their immediate neighbourhood, would
be able to form some opmion of the chances of success It should
be recollected that joint stock companies constitute almost the only
mode of mvestment, other than the public funds, of which persous
of small capital, who are not engaged 1n trade, can avail themselves
Such persons may be able to bear the loss of the money mnvested, but
1l 15 indeed a serrous calamty, when, under the system of unlmited
hability, they are called on for further payments It 1s natural that
they should wish to make the most of thewr small caputal, and i,

* Code de Commerce, Art, 38.
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m the hopes of obtaming a larger income, they choose to incur the
nisks of trade, 1t 1s ighly deswrable that they should be enabled to
do so without incurring an unhmmted hahility.

There can be no objection to jownt-stock companies constituted as
they are at present, and it appears to me just and expedient that the
Liability of all the shareholders m such companies should be hmted.
They are stmilar to the French ¢ societés anonymes,” m which the
busmmess 1s conducted by directors and paid managers, whether
shareholders m the company or not, who are elected by the pro-
prietors and removable by them, but who are not responsible n
any greater degree than the other shareholders. Such companies
may answer very well for railroads, and for msurance and banking,
or for any busmess of a routme character; but they will not be
able to compete with those companies in which the managing part-
ners have a more direct mterest, as respects any undertaking of a
more varled character, or which requires that constant attention
and cnergy which mdividual mterest alone can supply.

Expernence has amply demonstrated that the present law has not
kept either jomt stock companies or ordinary partnerships from
reckless trading.  In the evidence given by Willlam Hawes, who
was opposed to partnerships “en commandite,” he estimates the
amount of msolvencies, bankruptcies, and compositions in England,
from 1840 to 1847, as much exceeding £50,000,000 sterling per
annum  This estimate appears to be founded on the actual trans-
actions of the Cowrt of Bankruptcy, which he states to have paid
divadends to the amount of £1,200,000 a year, on gross habilities
of about £8,000,000, being about three shillmgs in the pound;
and he further states that 1t had been ascertamed from the actual
transactions of sixty or seventy of the largest firms in London, that
the proportion of bankruptcies as respects compositions and assign-
ment was about one to ten, and that the dividends recewved in the
latter cases varied from five shillings to seven shillings in the pound
Calculations founded on these data would raise the estimate of in-
solvencies to over £80,000,000 per annum, and the actual defieit to
upwards of £50,000,000 And this calculation is stated by Wailliam
Hawes not to imclude the disastrous year 1847, m one month of
which the failure of twenty firms took place, the aggregate of whose
habihties hasbeen estimated at between £9,000,000 and £10,000,000,
and whose firms contamned many of the first commercial names in
London The world was surpmsed by learning- the weakness of
many whose solvency 1t had considered as indubitable, and by find-
ing that business to such a vast extent had been carried onwith such
a disproportionate amount of capital.*

Jomt-stock Companies have not been more prudent in this res-
pect; but, on the contrary, the unlumited responsibility of the
wdividual partners has, m several instances, enabled the directors
to enlarge their business, and to contract engagements to an amount
much beyond what thewr paid up capital would have justified The

* W. Hawes” Evidence, 793 to 796.
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evidence given by James W. Gulbart, general manager of the London
and Westminster Bank, before the Select Committee on Joint Stock
Banks, in 1837, stated, in reference to assistance afforded by the
London and Westminster to the Northern and Central Bank, to the
extent of £150,000, that they had no knowledge of their mode of
doing business; * that being satisfied of the wealth of the sharehol-
ders. and the ultunate solvency of the bank, they did not look more
narrowly into the matter,” and that if the sharcholders had not
been responsible, they would not have been so willing to trust them.*
It is unnecessary to produce proof of a proposition so self-evident.
No one can doubt that 1t was the knowledge possessed by the
public of the unlimited hallity of the shareholders, which enabled
the Northern and Central Bank of England, the Agrncultural and
Commercial Bank of Ireland, and several other jomt stock com-
panies which might be enumerated, to incur habilities to an unwar-
rantable extent, and which, although the public has ultimately
been paid 1 full, has yet resulted i the rumn of many of those
concerned, and 1n very serious losses to the solvent shareholders,
who have been obliged to pay all the debts of the company. The
solvent shareholders in the Agricultural and Commercial Bank of
Ireland, 1 addition to losing their original investment of a pound a
share, have been obliged to pay £2 1s. for the discharge of the lia-
bilities  In the St. George Steam Packet Company, another unfor-
tunate concern, which was also ruined through the facilities for bor-
rowing money which the unlimited responsibility of the proprietors
gave to the directors, the loss has been £135 per share in addition
to the £100 originally paid.

The evils which have resulted from the present system of unlimited
liability mn jomt-stock companies do not prove that the contrary plan
would have succeeded better; but 1t may be useful to bring them
forward, nevertheless, because while every care has been taken to
guard the public from the mischiefs which 1t might suffer from the
reckless management of these companies, too httle care has been
bestowed as respects the mischiefs which such management has inflic-
ted on the shareholders; and I am inclmed to think, that the losses
which have been sustained by the shareholders, and which have
deprived hundreds of their property, have been even more disastrous
in their effects on the community, than we could reasonably antici-
pate from jomt stock banking companies with hmited hability.

The dafferences now existing between the operative mechames and
their employers have engaged much of the public attention. Per-
haps there has never been a contest of this kind m which such 1m-
portant interests were involved, or the long continuance of which
would be more injurious to the general welfare of the commumty.
The 1dea exists very generally among the working men, not only n
the engineermg, bust also m other branches of manufacture, that they
do not under the present system obtamn their fair share, and that if
they were able to unite their small capitals for carrymg on those

* T, W. Gilbart’s Evidence, 2012, 2013.
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trades with which they are acquainted, they would secure both the
wages of labour and the employer’s profits; and thus, working
for themselves, and no longer depending on the precarious support
of daly wages, that they would place themselves in a safer, a more ad-
vantageous, and a more respectable position. The workmen may
be wrong 1n this opinion ; but that 15 no reason that they should not
have every facility afforded them for makimng the experiment J.
Stuart Mill remarks on this subject, that * the hiberty of association
1s ot 1mportant solely for 1ts examples of success, but fully as much
so for the sake of attempts which would not succeed, but by their
failure would giwe wstruction more impressive than can be afforded
by any thing short of actual experience.”

The liberty of association, the power to form partnerships among
the workmen themselves, appears to me to be the best preservative
agamst the evils of strikes, the best safety valve for the dissatisfaction
which so widely exists as to the relations of employers and employed.
If workmen think their wages insufficient, let them have every facility
to club together and set up for themselves. If successful, they will
prove the correctness of their 1deas, and will deserve the improved
position attained to. If unsuccessful, they will be better satisfied to
work for an employer at daily wages.

At present, such establishments are impracticable. The principle of
law which makes every person mterested hable for the debts, gives him
also the right of interference as respects the management. Itisclear
that such unlimited mterference would prevent the profitable work-
ing of any business, m which many persons were concerned. Then,
if the partners differ among themselves, they have no legal means of
decidmg, except by reference to the Court of Chancery ; and before
they can appeal to this tribunal, they must dissolve the partnership
If the workmen possessed the power of appomting two or three of
their number as managers, who should have full authomnty, and be
unhmitedly responsible for the engagements contracted by themselves,
the rest bemng hmited partners, then the experiment might be fairly
tried.

Although such associations of workmen alone may prove failures,
when tried by the far test of mercantile success, other means may
exist by which the mterests of the employed may be identified with
those of the employer. It appears to me particularly deswrable that
persons in business should be able to interest some of those in their
employment, by paying them according to the profits of the concern,
without at the same tune time giving them any right to interfere
with the general management, or rendermg them responsible to the
public. It was stated to the Committee of the House of Commons,
that this mode of remuneration was extensively practised m France ;
that the young men who thus receive a share of the profits, but are
not partners, are called ‘interessés;” that in general they have a
fixed salary, ¢ and also a share in the profits;” that “ there are few
busmesses 1 France where there are not one or two mteressés,” and

# Mill’s Principles of Political Economy, vol 2, p. 468,
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that ¢ the system has answered remarkably well, making the young
men very attentive and assiduous ™

Such an arrangement well deserves attention. It ought to be as
useful here as m France. It secmns to be applicable to all concerns
in which any large amount of responsibility devolves on those em-
ployed in subordinate situations, as salesmen, general managers, over-
seers of workmen, &ec. By interesting a larger number of persons in
the welfare of the establishment, 1t mcreases the chances of success,
and seems 1 some degree to offer a solution of the difficulties between
employers and employed.

* T. Townsend’s evidence, 441 to 456 , 477, to 480,





