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THE LAW OF SUBROGATION




SUMMARY

This thesis attempts a thorough review of the law of subrogation as applied in Ireland and
England, with reference to the law of other common law jurisdictions and to the views of certain civil law
writers. It first introduces the topic and then considers the juridical basis of subrogation. It also attempts to
sketch the historical origins and derivation of the modern law of subrogation. Subrogation is generally
divided into two categories by civilian and American writers, namely legal subrogation and contractual
subrogation. Irish and English courts have not always been careful to make it clear which category they
were applying. This has led to considerable confusion and controversy as to the relevance of intention to
subrogation. Some authors have laid down the broad proposition that subrogation is a remedy to reverse
unjust enrichment and nothing more. This thesis disputes the universal application of the “restitutionary

hypothesis.”

Part One of the thesis consists of three chapters. Chapter one of the thesis broaches the debate
over the proper role of intention in subrogation. It then considers the restitutionary hypothesis, and
suggests a number of shortcomings. It then considers the connected issue of whether subrogation is better
considered as a right or a remedy. Chapters two and three consider such general propositions as can be
made about subrogation. Chapter two considers requirements for the availability of subrogation, including
the relevance of tracing. Chapter three considers restrictions and limitations on the availability of
subrogation, and on the type of rights which can be exercised through subrogation in different contexts.
Even within these two general chapters, it is necessary to distinguish between the diffferent contexts in
which subrogation takes place on a number of occasions, because few rules can be stated which apply

without qualification to all types of subrogation.

Part two of the thesis moves to somewhat more specific issues. It attempts to consider the broad
categories of persons who may be entitled to subrogation, and the factors which so entitle them. The
relevance of intention arises again here. The chapters in this part consider the general cases of the payer of

another’s debt and of the person who lends money to another for the purpose of discharging a debt.

Part three of the thesis is the most specific, and considers the application of subrogation in the
most important contexts where it is applied, in so far as this treatment has not appeared in the first, general
part. The topics covered are the subrogation of sureties and co-debtors, of vendors of incumbered estates,
of assignors of leasehold interests, of insurers, of part owners of property. Finally, there is a chapter on

marshalling of securities.

The conclusion of the thesis is that it is not possible or desirable to construct a single theory of

subrogation, and that the theories which have been attempted are flawed. Subrogation developed as a



number of distinct legal institutions in different contexts, and still bears signs of these diverse origins. A
great many instances in which subrogation occurs can be classified as “intention based.” However, it is
accepted that unjust enrichment has a role in some cases, in particular those where a tracing exercise is

necessary as a prerequisite to subrogation.

iii



ACKNOWLEDGEMENTS

I would like in particular to thank Mr. Eoin O’Dell for his advice, assistance and suggestions in the
course of his supervision of this thesis. The assistance of the staff at the Law Library, the King’s Inns

Library and the Berkeley Library was also greatly appreciated.



Part 1
Chapter 1

Section 1.1
Section 1.2
Section 1.3
Section 1.4

Section 1.5
Section 1.6
Section 1.7

Chapter 2

Section 2.1
Section 2.2
Section 2.2.a
Section 2.3
Section 2.3.a
Section 2.3.b
Section 2.3.c
Section 2.3.d
Section 2.3.e

Section 2.3.f
Section 2.3.g

Section 2.4
Section 2.5
Section 2.6
Section 2.7
Chapter 3
Section 3.1

Section 3.2

Section 3.3
Section 3.4

Section 3.5
Section 3.6

Section 3.7

Section 3.8

CONTENTS
General Part
Definition, Derivation and Function of Subrogation
Subrogation introduced

Persons entitled to Subrogation briefly stated
Juridical Basis of Subrogation

The Function of Subrogation: An Instrument to apportion liability among

several liable in respect of the same debt or loss
History and Development of Subrogation
Subrogation; whether a right or a remedy
Structure of the following sections

Requirements for the Availability of Subrogation

Payment

Necessity to show that the money paid was used to pay off a debt
Whether Lender can trace into the discharge of a debt

Whether Creditor must have been paid in full

Basis for the rule

Application of the rule in common law jurisdictions

Application in cases of Suretyship

Application of the rule in cases of Insurance

Application of the rule in cases of Payers of the Debt of Another and
Lenders

Application of the rule to Payers who have an Interest in Land
Application In Case of Payment by Minister under Protection of
Employees (Employers’ Insolvency) Act 1984

Which payments are effective to discharge a Debt

The Significance of the Discharge of the Debt

The Assent of the Debtor

Subrogation and Contribution

Restrictions on the Availability and Extent of Subrogation

Subrogation is not available to one who pays a debt for which he is
primarily liable

Where the payer pays a debt which he owes, he cannot claim
subrogation to the creditor’s rights in respect of a distinct claim against
a different debtor

A Debtor cannot claim to have been subrogated where there is no other
party liable in respect of the same debt to the same Creditor

The subrogated party can recover no more than he himself paid to the
Creditor

Clean Hands

The subrogated party acquires no greater right than the party for
whom he is substituted

The Subrogated party must be identified with the party to whose

place he is substituted

The “Volunteer” Rule

wn W

17
18
25
26

28

28
29
36
37
39
39
40
A

49
50

51
51
53
54
55

57

S7.

58

59

59
62

64

65
67



Section 3.8.a

Section 3.8.b
Section 3.8.c
Section 3.8.d
Section 3.9

Section 3.10
Section 3.11
Section 3.12

Part 11
Chapter 4

Section 4.1
Section 4.2
Section 4.2.a
Section 4.3

Section 4.3.a
Section 4.4
Section 4.4.a
Section 4.4.b
Section 4.5
Section 4.6
Section 4.6.a
Section 4.6.b
Section 4.6.d

Section 4.7
Section 4.8

Chapter 5
Section 5.1
Section 5.2
Section 5.3
Section 5.4
Section 5.4.a
Section 5.5
Section 5.6
Section 5.7
Section 5.7.a
Section 5.7.b
Section 5.8

Chapter 6

Section 6.1

Case of Surety who becomes bound without request from the Principal
Debtor

Case of Voluntary Payment by one who is bound as Surety

Payments by Insurer

Payments intended as a Gift

Whether Subrogation takes place by payment ipso facto, or whether
some form of perfection is necessary

The Extent of the Substitution

Whether the Subrogated Party may sue the Debtor in his own name
The Law Governing Subrogation

Persons Entitled to Subrogation: In General
Payers of Another’s Debt

Payers of the debt of another

Persons who make a payment at the Request of the Debtor

Effect of Section 84 of the Building Societies Act 1976

Where the payment is made at the request of someone other than the
Debtor

Payment made at the request of an Agent lacking Authority

Persons who pay the Debt of another under compulsion of legal process
Where Sub-lessee was forced to pay head rent

Persons who are compelled to pay taxes due from another

Payments made under necessity

Persons who make a payment in order to protect their own Interest
Justification for Granting a Proprietary Remedy

Payment of Head Rent by Sub-Lessee or Creditor of Sub-Lessee

Cases of the payment of premiums on a Life Insurance Policy by a Person
interested in the Proceeds thereof

Whether concurrent Wrongdoers entitled to Subrogation

Payments induced by Fraud or Mistake

Subrogation of Lenders

Scope of Chapter

Loan for the purpose of discharging an Incumbrance

Where the Borrower undertook to grant a Security to the Lender, but
failed to do so

Where there was an Agreement for Security, but the Borrower was not
the Owner

Where the Borrower was not the Owner of the Property at the time of
the Loan, but later acquired it

Where the Borrower undertakes to grant a Security, but fails to acquire
an interest in the Property although the Funds are nonetheless used to
discharge an Incumbrance on the Property

Where the Borrower grants a Security which fails

Where a Borrower did not have Power or Authority to borrow

Loan to Agent without Authority to borrow on behalf of his Principal
Loan to a Corporation outside or in excess of its borrowing Powers
Where the Lender who receives a valid Security is nonetheless subrogated
to a prior Security

Cases of Payers or Lenders who pay under Fraud or Mistake

Payment induced by Fraud

68
73
74
75

S
80
84
85

87

88

88
91
93

94
94
98
99
99
100
101
104
105

106
110
112
113

113
113

118
119
122
123
124
127
127
128
132
134

134



Section 6.2
Section 6.2.a
Section 6.2.b

Section 6.2.c
Section 6.2.d

Section 6.3
Section 6.3.a
Section 6.3.b

Section 6.4

Part 111
Chapter 7

Section 7.1
Section 7.2
Section 7.2.a
Section 7.2.b
Section 7.3
Section 7.3.a
Section 7.3.b
Section 7.3.c
Section 7.3.d
Section 7.4
Section 7.4.a
Section 7.5
Section 7.6
Section 7.6.a
Section 7.7
Section 7.8
Section 7.9

Section 7.9.a
Section 7.9.b
Section 7.9.c
Section 7.9.d
Section 7.10

Section 7.11
Section 7.12
Section 7.13
Section 7.13.a
Section 7.14
Section 7.15

Chapter 8

Section 8.1
Section 8.2

Section 8.3

iii

Payment induced by Mistake

The Effect of Negligence on the Payer or Lender’s right to Subrogation
Payment of an Incumbrance in the mistaken belief that one has an
interest in property subject to it

Where the Payer or Lender receives a Security from the Debtor, but is
unaware of an existing security on the property

Where a Lender mistakenly believes that other Creditors have
subordinated their claims against the Borrower to that of the Lender

Where Payer or Lender receives a Security which is void or unenforceable

Where security granted is unenforceable

Where the Security granted is unenforceable owing to the Lender’s
failure to perfect it

Where Payment is made by the Debtor or another party using
misappropriated funds

Persons Entitled to Subrogation: Specific Cases
Subrogation of Sureties and Co-debtors

Introduction

The Extent of the Surety’s Recovery

Interest

Costs

The Surety’s Right to Contribution from Co-sureties
When Contribution is available

Extent of the Surety’s Recovery

135
137

139
139
141
143
146
148
151
164
165
165
168
169
170
171

173
176

Obligation of the Surety to account for Securities given him by the Creditor 177

Whether Equitable Grounds exist for refusing Contribution

The Surety’s right of Subrogation

The Rights to which the Surety could be subrogated prior to the Statute
Section 5 of the Mercantile Law Amendment Act 1856

The Effect of Section 5

The Manner of Enforcement of the Surety’s Rights

Repeal of the Mercantile Law Amendment Act 1856 and saver

The Nature of the Surety’s Rights prior to an Assignment

The Securities in respect of which the Surety or Co-debtor can claim an
Assignment

Mortgages

Payment of Preferential Debts

Other Rights to which the Surety can be Subrogated

Rights to which the Surety may not be subrogated

The Rights of the Surety for a Debtor where the Creditor had a right to
marshal

The Surety’s Proprietary Rights over Funds held by the Creditor

The Extent of the Surety’s or Co-debtor’s Rights

Limitations on the Surety’s Rights under Section 5

Contractual Waiver or Exclusion

Discharge of the Surety through Interference with his right of Subrogation

Appraisal of the Surety’s Right of Subrogation
The Subrogation of Vendors of Incumbered Estates

The General Paradigm

Purchasers who have not assumed the payment of incumbrances on the
estate

The Nature of the Duty to Indemnify

178
178
179
185
186
186
188
191

197
199
202
203
204

205
205
208
209
209
211
211

213

213

213
216



Section 8.3.a
Section 8.4

Section 8.5

Section 8.7

Chapter 9
Chapter 10

Section 10.1
Section 10.2
Section 10.3
Section 10.3.a
Section 10.3.b
Section 10.4

Section 10.5
Section 10.6
Section 10.7
Section 10.8
Section 10.9
Section 10.10
Section 10.10.a
Section 10.10.b
Section 10.11

Chapter 11

Section 11.1
Section 11.2

Section 11.3
Section 11.4
Section 11.4.a
Section 11.4.b

Section 11.5
Section 11.6
Section 11.6.a

Section 11.6.b
Section 11.7
Section 11.8
Section 11.8.a

Chapter 12
Section 12.1

Section 12.2
Section 12.3

The Extent of the Duty to Indemnify

The Incumbrancer’s Rights against a Purchaser who assumed the
payment of the Incumbrance

The Mortgagor’s Right of Subrogation where the Purchaser did not
assume the payment of the mortgage debt

The Mortgagor’s Right of Subrogation where the Purchaser undertook
to pay the Mortgage Debt

Subrogation of Assignors of Leasehold Estates
Subrogation of Insurers

In General

Direct Action by Insurer against Third Party

Effect of Insurer’s Payment on Liability of Third Party to the Insured
Explanations for the Rule

Consequences of this Rule

Direct Restitutionary or Quasi-Contractual Right of Insurer against
Third Party

Insurer’s Right to Sums recovered by the Insured

Proprietary Rights of the Insurer in Sums recovered by the Insured
Types of Insurance in which Subrogation is available

Payment by the Insurer

Rights to which the Insurer may be subrogated

Limits on the Insurer’s rights

Contractual Exclusion

Limitations on the Rights of the Insured

The Insured may not impair the rights to which the Insurer may be
subrogated

The Subrogation of Part Owners paying a Charge

Introduction

Where a spouse with an interest in the property of the other spouse pays
a charge on that property

Co-owners

Payments by Incumbrancers

Payment of a Prior Mortgage by a Subsequent Mortgagee

Where subsequent Incumbrancer had undertaken to discharge a prior

218

222

223

226

233

235

235
236
237
237
240

241
242
245
251
251
252
255
255
256

264
268
268
271
272

273
274

incumbrance, he may not set it up as against an intermediate incumbrancer 277

Cases of Part Payment

Subrogation of Purchasers

Purchasers who have assumed the payment of an incumbrance on the
estate

Purchasers who have not assumed the payment of an incumbrance
Subrogation of Purchaser where Vendor covenanted to indemnify him
The Subrogation of Purchasers under a Void Sale

Case of a Transferee under a Transfer which was set aside as an
unconscionable bargain

Marshalling of Securities

Introduction

Requirements for Marshalling

Limitations on the Availability of Marshalling: The Rights of a
Third Party in Whiteacre

278
279

280
282
286
288
291
292

292
294

297



Section 12.3.a

Chapter 13

Section 13.1
Section 13.2
Section 13.2.a
Section 13.2.b
Section 13.2.c
Section 13.3
Section 13.3.a
Section 13.3.b
Section 13.4
Section 13.4.a
Section 13.5

Bibliography

Table of Cases

Particular case of Successive Purchasers of Land subject to common
Incumbrance

Conclusion

Historical Review

Common and Divergent Characteristics of Instances of Subrogation
The Nature of the Right

The Extent of the Right

The Circumstances Attending the Exercise of the Right

Attempted Syntheses of Subrogation

Intention and Subrogation

The Unjust Enrichment Thesis

Evaluation of Aspects of Subrogation in the Light of these Theories
The Extent of Subrogation and the Unjust Enrichment Theory
Conclusion: The Reasons for Subrogation

Year Book Cases

Cases from the Calendar of Justiciary Rolls of Ireland
Printed and Unprinted Early English Decisions

Acts of the Oireachtas

Statutes of the Irish Parliament

Statutes of the Parliaments of England and of the United Kingdom
Corpus luris Civilis

Other Civil Codes and Legislative Provisions
International Agreements

European Union Legislation

Irish Statutory Instruments

297

300

300
300
300
302
302
303
303
305
307
309
312

314

320
342
342
342
343
343
343
344
344
345
345
345



PART I

GENERAL PART



CHAPTER 1
DEFINITION, DERIVATION AND FUNCTION OF SUBROGATION
1.1 Subrogation introduced

Subrogation is a synonym for substitution. In a legal context, it is used as a metaphor to describe
a transfer of rights from one party to another, though it literally means that one party is transferred to the

position of another.' One well-known definition of subrogation is:

“a transfer of rights from one person to another, without assignment or assent of the person from

whom the rights are transferred and which takes place by operation of law.”?

Although not contained in that definition, it is felt that it is central to a definition of subrogation
properly called that the transfer of rights occurs as a consequence of a payment by the party who acquires
the rights.” A number of points distinguish it from an assignment of a right of action. Chief among these is
the fact that subrogation can take place by operation of law, without any act on the part of the creditor
whose rights are transferred.! Indeed, it has been said that the creditor’s consent is immaterial, at least in

some circumstances.5

' Cf. S.F. Dixon, Substituted Liabilities, A Treatise on the Law of Subrogation (1862), 7: “Subrogation is
the substitution of another person in the place of a creditor, to whose rights he succeeds in relation to the
debt” (paraphrased in Johnson v. Barrett, 117 Ind. 551; 19 N.E. 199 (1889); Wilson v. Todd, 217 Ind. 183,
187;26 N.E. 2d 1003, 1005; 129 A.L.R. 192 (1940)).

2 Orakpo v. Manson Investments Ltd. [1978] A.C. 95, 104 per Lord Diplock. This statement suggests that
subrogation takes place irrespective of the attitude of the creditor. It should be noted that subrogation may
take place through the assent of the debtor, e.g., where a borrower re-finances a loan, and subrogates the
lender to the position of a prior creditor. Furthermore, subrogation can take place with the assent of the
creditor. Lord Diplock’s statement does not envisage subrogation as a result of contract, which in fact is
commonplace.

¥ The definition of Pothier was as follows:

“Subrogation is a legal fiction, by which the creditor is deemed to cede his rights, actions,
mortgages and priorities to him from whom he receives what is owing to him.”

(M. Pothier, Coutumes des Duché, Baillige et Prévoté d’Orléans, et ressort d’iceux, n° 66 (in M. Dupin
(ed.), Oeuvres de Pothier, X (1827)).

* Dixon, op. cit., 7, 175.

3 Dixon, loc. cit.; J. Mestre, La Subrogation Personnelle (Paris, 1979), n° 21, 30.



Although it is a useful metaphor, the figure of speech should not be allowed to supplant the legal
concepts which it seeks to describe.® The doctrines now encapsulated by the word were recognised long
before the word itself entered common English usage.” Before the word came to be used, judges often
used the metaphor of one party stepping into the shoes or place of another.® The attractive simplicity of
the metaphor may have distracted attention from the widely differing characteristics of subrogation in
different contexts. The species comprised in the modern genus subrogation have evolved with little cross-

pollination.

As will be demonstrated, subrogation in modern common law systems finds application in a
number of different contexts. Although rules applied in one context sometimes find analogies in other
areas, there is considerable difficulty in attempting a complete synthesis. The structure of this thesis
reflects this fact. The first part deals with certain general considerations, and then attempts to formulate
such propositions as can be stated to apply generally to subrogation. Where a proposition seems true of
certain instances of subrogation, but not of others, some discussion is made of the scope of application of
the proposition and of the possible reasons for the divergences in application. The second part of this
thesis deals with the broad categories of persons who are entitled to subrogation. The third part deals with
the more important specific contexts in which subrogation arises. Although bold attempts have been made
by some to rationalise all the law relating to subrogation in systems based on the prevention or reversal of
unjust enrichment,” the present writer feels that there is no simple key to explain the entire body of law.
Despite these attempts to effect a coalescence, the historical experience has been that centrifugal forces

have been stronger than centripetal ones.

® As to the dangers of metaphors in this legal context, as in others, see Mitchell, “Subrogation, Unjust
Enrichment and Remedial Flexibility,” [1998] Rest. L. Rev. 144, 145, and note 11.

7 See post.

¥ See, e.g., R. v. Bennett (1810) Wightw. 1, 7 per Graham B. (“It is quite clear ... that this Court has been
in the habit of placing persons, who pay the Crown’s debt, in the situation of the Crown.”); Salkeld v.
Abbott (1832) Hayes 576, 582-3; Hodgson v. Shaw (1834) 3 Mylne & K. 183, 191, 194 per Lord
Brougham L.C.; Small v. Currie (1854) 23 L.J. Ch. 746, 756 per Turner L.J. Section 5 of the Mercantile
Law Amendment Act 1856 (19 & 20 Vict., c. 97) itself stated that a surety or co-debtor who pays the
creditor “shall be entitled to stand in the place of the creditor.” For other instances, see, e.g., Thurstan v.
Nottingham Permanent Building Society [1902] 1 Ch. 1, 11, 12 per Romer L.J.; Pitt v. Pitt (1823) Turn. &
R. 180, 183 per Sir Thomas Plumer M.R.; Lawrence v. Galsworthy (1857) 3 Jur. (n.s.) 1049, 1050;
Outram v. Hyde (1876) 24 W.R. 268 per Hall V.-C. Indeed, similar expressions are still in common
usage. See, e.g., Educators Mutual Insurance Association v. Allied Property and Casualty Insurance Co.,
890 P. 2d 1029, 1030 (Utah 1995): “Subrogation is an equitable doctrine that allows a person or entity
which pays the loss or satisfies the claim of another under a legally cognizable obligation or interest to
step into the shoes of the other person and assert that person’s rights”; Stafford Metal Works, Inc. v. Cook
Paint and Varnish Co., 418 F. Supp. 56, 58 (N.D. Tex. 1976); Board of Education of Jordan School
District v. Hales, 566 P. 2d 1246, 1247 (Utah 1977); Alistate Insurance Co. v. Ivie, 606 P. 2d 1197, 1202
(Utah 1980); Barclays Bank Ltd. v. T.O.S.G. Trust Fund Ltd. [1984] B.C.L.C. 1, 27, 40 per Oliver L.J;
Derek Randall Enterprises Ltd. (in lig.) v. Randall [1991] B.C.L.C. 379, 386 per Dillon L.J.

50 Mitchell, The Law of Subrogation (1994); “Subrogation, Unjust Enrichment and Remedial
Flexibility,” [1998] Rest. L. Rev. 144, 144-5; P. Birks, An Introduction to the Law of Restitution (1985,
rev. ed. 1989), 93-98, 372-5.



1.2 Persons entitled to Subrogation briefly stated

The persons who may avail of subrogation may be crudely categorised as (a) debtors or persons
under an obligation who pay off a debt the ultimate burden of which should fall on another party; (b)
creditors who pay off another creditor of a common debtor, or who lend funds to the debtor who pays off
the other creditor and (c) persons with an interest in land who pay off an incumbrance thereon. In
America, it has been repeatedly stated that the category of cases in which subrogation arises is “broad
enough to include every instance in which one party pays a debt for which another is primarily
answerable, and which, in equity and good conscience, should have been discharged by the latter.”'® The
rhetoric of American cases is to the effect that subrogation has become applicable as a broad doctrine in

such cases, and is not limited to traditional categories of cases of insurers, sureties and lenders."'
1.3 Juridical Basis of Subrogation

There are different theories as to the legal basis for subrogation in different contexts. In the
United States and civil law jurisdictions, subrogation is usually classified as either legal or conventional."?
The first category contains instances where the substitution takes place by operation of law, independent
of expressions of intent of the parties. The second category consists of cases where the payer has agreed
or is deemed to have agreed with either debtor or creditor that he should be substituted to the rights of the
creditor.” Irish and English case law has not always distinguished these two categories with due care,
though it is felt that each exists in the Irish and English legal systems. A recent prominent work on the law

of subrogation deals almost exclusively with legal subrogation, and treats contractual subrogation in a

' H.N. Sheldon, The Law of Subrogation (2" ed., 1893), § 1, paraphrased in In re Flick, 75 B.R. 204, 206
(Bkrtcy. S.D. Cal. 1987) and Matter of DiSanto and Moore Associates, Inc., 41 B.R. 935, 938 (N.D. Cal.
1984).

"' G.E. Harris, A Treatise on the Law of Subrogation (1889), iii. See also Bater v. Cleaver, 114 N.J.L.
346,353;176 A. 889 (E. & A. 1935): “Subrogation has become more general in its application, the
principle being modified to meet the circumstances of the individual case”; Ambassador Insurance Co. v.
Montes, 76 N.J. 477, 485; 388 A. 2d 603 (1978); Holloway v. State of New Jersey, 593 A. 2d 716, 720
(N.J. 1991).

2 Dixon, op~eit X

" See, e.g., McCollum v. Lark, 187 Ga. 292; 200 S.E. 276 (1938) (express agreement with debtor, to
whom subrogated party advanced funds). In France, a linguistic distinction has been drawn which has
been obscured in common law jurisdictions: where a creditor pays another, that other creditor is said to
“subrogate” the payer to his former position. Where a lender pays a borrower who applies the funds to pay
another creditor, the borrower is said to “subrogate” the lender: Pothier, op. cit., n° 69: “Subrogation
occurs in different ways: either by operation of law, or by virtue of a demand made of the creditor, or by
virtue of agreement with the creditor, or by virtue of agreement with the debtor.” Hence, it has been said
that the subrogated party holds his rights “of” the debtor, rather than of the creditor (Dixon, op. cit., 10,
evidently influenced by Philippe de Renusson, Traité de la Subrogation de ceux qui succédent au lieu et
place des créanciers (2" ed., J.A. Sérieux,1780)). This language may be apt enough to describe
conventional subrogation, but in cases where subrogation occurs by operation of law, it seems less useful.



rather off-handed manner."* However, Lord Hoffmann for one has recently acknowledged that
subrogation encompasses (at least) two legal institutions: “The fact that contractual subrogation and
subrogation to prevent unjust enrichment both involve transfers of rights or something resembling
transfers of rights should not be allowed to obscure the fact that one is dealing with radically different
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institutions.”’> While subrogation in the context of insurance was not a pure creature of contract,' it

nonetheless existed in order to give effect to the intention of the parties.

Legal subrogation has often been described as a creature of natural justice. In Gadsden v.
Brown,"” Johnson C. described it as a doctrine of “pure unmixed equity, having its foundation in the
principles of natural justice.”™® In In re 1 9" Ltd.," Lynch J. stated that “[t]he right of subrogation arises
from equitable doctrines seeking to do justice between the parties.” In the context of a surety, Barr J. said
“this right is an equitable one and the granting of it is at the discretion of the court which will allow it only

when satisfied that to do so is likely to achieve justice between the debtor and its guarantor.”*’ It has been

" C. Mitchell, The Law of Subrogation (1994).

'511998] 1 All E.R. 737, 745.

' Napier v. Hunter [1993) A.C. 713. Cf. Hobbs v. Marlowe [1978] A.C. 16, 39 per Lord Diplock.

"7 Speers’ Eq. 37 (S.C. 1843).

'8 Speers’ Eq. 37, 41 (S.C. 1843), quoted in Prairie State National Bank of Chicago v. United States, 164
U.S. 227,231 (1896) and In re Alcon Demolition, Inc., 204 B.R. 440, 446 (Bkrtcy. D. N.J. 1997). In
Douglass v. Fagg, 35 Va. (8 Leigh) 588, 598 (1837), Parker J. said “The doctrine of subrogation ... is the
offspring of natural justice, and is not founded in contract.” In Bowen v. Hoskins, 45 Miss. 183; 7 Am.
Rep. 728, 729 (1871), Simrall J. stated that subrogation “does not arise out of contracts, but takes its root
in the principles of natural justice.” Subrogation has also been stated to be “founded on principles of
equity and benevolence”(Miller v. Holland, 84 Va. 652, 659; 5 S.E. 701 (1888); Beck v. Beiter, 146 Pa.
Super. 114;22 A.2d 90, 93 (1941)). In Cheesebrough v. Millard, 1 Johns. Ch. 409, 414 (N.Y. 1815),
Kent C. said that “the rule of substitution rests on the basis of mere equity and benevolence.” Similarly,
Cullum v. Emanuel, 1 Ala. 23; 34 Am. Dec. 757, 761 (1840) and Yonge v. Reynell (1852) 9 Hare 809. See
also Harris, op. cit., iii: “Subrogation being a creature of equity, is administered upon principles of equity
and benevolence, and only when the applicant has the equity to invoke the aid of the court, and not to the
injury of innocent persons.” In Scott v. Dunn, 1 Dev. & Bat. Eq. 425; 30 Am. Dec. 174, 176 (N.C. 1836),
Gaston J. stated that subrogation was “founded on the plain obligations of humanity, which bind every
one to furnish those aids to escape from loss which he can part with without injury to himself.” In
Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 N.Y. 137, 140; 115 N.E. 465, 466 (1917), the court said
that the doctrine of subrogation was “a device to promote justice.” One may also note the opinion of Lord
Kames (Henry Home, Lord Kames, Principles of Equity (1760), 1.1.1, at 11-12), in relation to the
“connection” between creditor and surety (cautioner): “This connection which secures the creditor, makes
benevolence his duty; so far at least as to aid the cautioner in claiming from the principal debtor what he
the cautioner has advanced for him. The creditor has an intuitive perception that this is a moral duty; and
every one has the same perception.”

' 11989] L.L.R.M. 652, 655.

2 In re Chipboard Products Ltd. (in liquidation), unreported, 1984 No. 7316 P, judgment of Barr J., 20™
October, 1994, at 11. It seems doubtful, though, whether a court really has a general discretion whether to
“grant” subrogation. As to this, see post. Similarly, Sullivan v. Naiman, 32 A. 2d 589, 591 (N.J. 1943):
“Subrogation is a device of equity, imported from the civil law, to serve the interests of essential justice
between the parties.” Also, Leiter v. Carpenter, 22 A. 2d 393 (Del. Ch. 1941); Eastern States Petroleum
Co., Inc. v. Universal Oil Products Co., 44 A.2d 11, 15 (Del. Ch. 1945).



described by American courts as being a doctrine “highly favoured in the law.”?" It has also been said that
“[s]ubrogation is not a matter of strict right but is purely equitable in nature, dependent upon the facts and
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circumstances of each particular case.”

The earlier judicial statements which emphasised the role of natural justice seem gradually to
have evolved into assertions that subrogation would be applied where reason and justice demanded e
and that it took place in order to reverse or prevent an unjust enrichment. By way of contradistinction
from contractual subrogation, Lord Hoffmann stated, “the term [subrogation] is also used to describe an
equitable remedy to reverse or prevent unjust enrichment which is not based upon any agreement or
common intention of the party enriched and the party deprived.”** He emphasised that while mutual
consent might be a necessary condition in cases of subrogation by intention, this was not so where it

operated as a “‘restitutionary remedy.”*

The appropriate questions to be asked in considering whether or not it should be “granted” as a
restitutionary remedy were: (i) whether the defendant would otherwise be enriched at the plaintiff’s
expense; (ii) whether such enrichment would be unjust, and (iii) whether there were nonetheless reasons
of policy for denying the remedy.”® In the same case, Lord Steyn stated that “the place of subrogation on

the map of obligations is by and large within the now sizeable corner marked out for restitution.”*’

2L Schmid v. First Camden National Bank, 130 N.J. Eq. 254, 266; 22 A. 2d 246 (Ch. 1941); Standard
Accident Insurance Company v. Pellecchia, 15 N.J. 162, 171; 104 A. 2d 288 (1954); Holloway v. State of
New Jersey, 593 A.2d 716, 719 (N.J. 1991).

2 In re Co-Build Companies, Inc.,21 B.R. 635, 636 (Bkrtcy. E.D. Pa. 1982); In re Bugos, 760 F. 2d 731;
86 A.L.R. Fed. 877, 882 (C.A. 7™ 11, 1984). Similarly, Philbrick v. Shaw, 61 N.H. 356, 357 (1881);
Mitchell v. Smith’s Estate, 4 A.2d 355, 358 (N.H. 1939).

3 Orakpo v. Manson Investments Ltd. [1978] A.C. 95, 112 per Lord Salmon.

* Banque Financiére de la Cité v. Parc (Battersea) Ltd. [1998] 1 All E.R. 737, 744-5 per Lord
Hoffmann.

% 11998] 1 All E.R. 737, 745. He also approved a statement of Millett L.J., in Boscawen v. Bajwa [1996]
1 W.L.R. 328, 335, who stated that subrogation is available “in a wide variety of different factual
situations in which it is required in order to reverse the defendant’s unjust enrichment.” See also, e.g.,
Freeburg v. Farmers’ Exchange Bankers (1922) 63 D.L.R. 142, 144 per Turgeon J.A., affirming (1921)
61 D.L.R. 79 (“One of its objects is to prevent one person from benefiting without cost to himself by the
act of another done under compulsion on his behalf and to his advantage and to that other person’s loss or
expense”); In re T.H. Knitwear (Wholesale) Ltd. [1988] 1 Ch. 275, 283 per Slade L.J.; In re Alcon
Demolition, Inc.,204 B.R. 440, 446 (Bkrtcy. D. N.J. 1997) (per Winfield J.: “The equitable effect of
subrogation is to ensure that the subrogee, who had no choice but to perform his duties, will be
compensated through exercise of the subrogor’s rights. To allow the subrogor to keep his rights would
result in unjust enrichment”); Leiter v. Carpenter, 22 A. 2d 393, 396 (Del. Ch. 1941); Camden Trust Co.
v. Cramer, 136 N.J. Eq. 261; 40 A. 2d 601 (E. & A. 1945); Eastern States Petroleum Co., Inc. v.
Universal Oil Products Co., 44 A.2d 11, 15 (Del. Ch. 1945): “The remedy is based on the theory that
somewhat the same equity operates which seeks to prevent the unjust enrichment of one person at the
expense of another by permitting actions for reimbursement, contribution and exoneration, and in
aJ)propriate cases creates a relation somewhat analogous to a constructive trust.”

% Banque Financiére de la Cité v. Parc (Battersea) Ltd. [1998] 1 All E.R. 737, 747.

% Banque Financiére de la Cité v. Parc (Battersea) Ltd. [1998] 1 All E.R. 737, 741-2, referring to Lord
Goff of Chieveley and G. Jones, The Law of Restitution (4lh ed., 1993), 526, 531, P. Birks, An



The analysis of Mitchell*®

is predicated very largely upon the ground that subrogation operates to
prevent or reverse an unjust enrichment. Although Mitchell treats contractual subrogation rather briefly,”
he regards subrogation generally as a restitutionary remedy: “the cases in which subrogation has been
awarded to date can all be explained in restitutionary terms, and the award of subrogation in the future
should be guided by reference to the principle of unjust enrichment.”*® The present thesis disagrees with
the first of these propositions, and is sceptical as to the latter.’' It is felt that there are difficulties in
characterising many of the more common instances of subrogation as designed to reverse or prevent

unjust enrichment. The necessary elements of the restitutionary analysis, and particularly that of Mitchell,

will be set out before a discussion of some of the shortcomings of this approach.

First, in order to justify restitution, it must be shown that the enrichment at the expense of the
claimant was unjust. It is now usual to identify a list of factors which may be said to be unjust in a sense
sufficient to justify restitution. These include mistake, undue influence, compulsion, duress, incapacity
and, arguably, necessity. Mitchell attempts to identify unjust factors which have justified subrogation in
most of the better-known instances where it has been applied in English and Commonwealth case law. In

the case of insurers and sureties, he identifies the relevant factor as being legal compulsion.’

The second element which must be established in order to justify a restitutionary remedy is that
there was an enrichment of the defendant or another party at the expense of the claimant. In the case of
sureties, co-debtors, or interveners whose payments effectively discharge the debt owed by a principal
debtor, co-debtor, or other primarily liable party to the creditor, that party clearly receives a benefit in the
form of relief from his obligation to the creditor. This benefit can be said to be an enrichment which the
principal or primarily liable party receives at the expense of the payer. Mitchell asserts that in the case of
insurers, if the insurer is not subrogated to the rights of the insured, then there will be an unjust
enrichment at its expense. The identity of the party enriched may be either the third party liable, or the

insured, depending on later events. If the insured does not pursue the third party, who goes free, then the

Introduction to the Law of Restitution (1985), 93 et seq., A. Burrows, The Law of Restitution (1993), 92
and C. Mitchell, The Law of Subrogation (1994), 4.
8 C. Mitchell, The Law of Subrogation (1994).
29 :
Op. cit., chapter 13.
 op. cit., 4.
Al Cf. Quinn, “Subrogation, Restitution, and Indemnity,” (1996) 74 Tex. L. Rev. 1361, 1362-3, referring to
C. Mitchell, The Law of Subrogation (1994):

“If Mitchell’s thesis is trivial, it is because many cases, commentaries, and legal encyclopedias
have repeated a version of his central thesis over and over again, virtually ad nauseam.
Subrogation, it is said, and said, and said again, exists precisely to avoid unjust enrichment. If the
thesis is uselessly obscure, that is because it fails to elucidate meaningfully the real relationship
between subrogation and restitution.”



third party has been enriched.” If the insured does pursue the third party, and effects a double recovery,

then the insured has been unjustly enriched.**

The third question is that of policy. With a few exceptions,’’ this has not generally been an issue

in cases of subrogation.

It is necessary here to state the intricacies of Mitchell’s theory with some precision. He divides
legal subrogation (i.e., subrogation by operation of law) into two categories. The first is simple
subrogation, which occurs where a payer is substituted to the position of a “right-holder” in order to
enforce rights of the latter which subsist against a third party notwithstanding the payment made by the
payer.’® The pre-eminent example of this category is the subrogation of insurers. The other category is
reviving subrogation. This applies in cases where the payment of a debt, either directly by the payer, or
through the debtor, by means of a loan to him, does have the effect of discharging the liability of the
debtor to the third party. In such a case, under certain circumstances, the rights of the third party against

the debtor are said to be “revived” for the benefit of the payer or lender.”’

In order to categorise instances of subrogation under this theory it is necessary to determine
when the payer’s payment has the effect of discharging the indebtedness or liability of the debtor to
creditor (or “right-holder”). It seems to have been invariably accepted that a payment by an insurer does
not have the effect of discharging the liability of a third party to the insured where the third party is
legally responsible for the insured loss. In such cases, it is normally accepted that is proper to allow the
insurer to shift the burden of the loss onto the third party. The matter is discussed in greater detail at a
later point.”® Similarly, payment by the drawer or indorser of a bill of exchange other than one accepted

for the accommodation of the drawer does not have the effect of discharging the liability of the acceptor.”

By contrast with the above cases, a payment by a surety or co-debtor will be regarded as

discharging the debt of the principal debtor or co-debtor. Since, ex hypothesi, the creditor is content to

32 Op. cit., chapters 5 and 6.
3 Op. cit., 10. He notes that, although the insured’s rights subsist in principle, in practice, the third party
;}Zig escape from liability. This seems to be an admission that his scheme is not entirely rigorous.
p. cit., 9.
¥ Cf. Orakpo v. Manson Investments Ltd. [1978] A.C. 95, and section 3.5, post.
3 Op. cit., 5-6, 9-10.
7 Op. cit., 6-7, 10-11.
3% Section 2.3, post.
* Op. cit., 86-96.



accept payment from one whose undertaking to pay the debt he has accepted, there is no doubt as to this.*’

Opinion is divided as to whether a part payment operates as a part discharge.*'

Since the payment discharges the liability of the principal or co-debtor to the creditor, the latter
ceases to be in a position to claim from the principal or co-debtor. Therefore, it would appear that he can
have no rights to transfer to the payer. It may be noted that the effect of the discharge of the debt is to
confer on the payer a right to reimbursement from the principal debtor, or contribution from the co-debtor.
This right is a personal claim, and exists independently of subrogation. Modern common law jurisdictions
regard the surety as substituted by operation of law to the creditor’s rights upon payment to the creditor.
There is some difference of opinion as to whether the surety requires an actual assignment of securities in
order to enforce them against the principal and subsequent incumbrancers. This topic is considered later.*
The significance of the right of subrogation is that the surety or co-debtor is entitled to succeed to
securities or proprietary rights which the creditor enjoyed against the principal or other co-debtor.
Because there is a discharge of the debt and yet the surety is held entitled to enforce the creditor’s rights
against the principal, Mitchell refers to this type of subrogation as “reviving subrogation,” the creditor’s

. r . . 3
rights being revived, in a sense.*

As regards Mitchell’s analysis of unjust factors, given that an insurer or surety enters into his
engagement of his own free will, it seems to be a strained interpretation to say that he pays under legal
compulsion.** It is more realistic to say that he pays upon the expectation that he will thereafter be
permitted to reimburse himself from a third party or the principal debtor. This expectation may be
characterised either as a contractual term or as a consequence which follows from his status as insurer or
surety unless renounced expressly or by implication.45 There are, however, other instances where a payer
is held entitled to indemnification or subrogation, and yet there can be no contractual nexus between him

and the party held liable to him.*

% See section 2.3, post.

! Against discharge pro tanto: In re An Arranging Debtor, No. A. 1076 [1971] N.1. 96, 106. In favour:
Mitchell, op. cit., 55 note 20, citing Davies v. Humphreys (1840) 6 M. & W. 153, 167 per Parke B.

*2 Sections 3.9 and 7.8.

Y op. cit., 6-7, 10-11.

“ Cf Birks, op. cit., 186, observing that if the creditor enforces payment from the surety, “the substance
of the matter” was that the surety had paid the principal debtor’s debt rather than his own: “Hence the
guarantor is given a restitutionary claim against the principal debtor, to which the latter cannot object that
the pressure applied to the guarantor was lawful and necessarily exempt from restitution.”

“In Banque Financiére de la Cité v. Parc (Battersea) Ltd. [1998] 1 All E.R. 737, 747, Lord Hoffmann
regarded some cases of subrogation as arising by virtue of contract. It should be noted that the surety’s
right of subrogation had a statutory basis under the Mercantile Law Amendment Act 1856, section 5, prior
to the repeal of that Act in Ireland. It is still in force in England and Northern Ireland. If the surety or co-
debtor’s right of subrogation derives from statute (as well as from equity), it is hard to see how it can be
regarded as a “remedy” to prevent unjust enrichment, and yet this appears to be Mitchell’s view.

 See, e.g., chapter 9.
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As regards the question of an enrichment, Mitchell argues, as has been seen, that, if subrogation
of an insurer does not take place, the third party who was liable for the loss will be enriched by evading
liability for a wrong. Mitchell takes the view that in the circumstances under consideration, the wrongdoer
is enriched at the expense of the insurer. However, the causal link between the insurer and the wrongdoer
is a weak one. There are two separate incidents: the doing of the wrong and the payment by the insurer.
While there may be sound policy reasons (in many cases) for placing the burden of the loss on the party
which caused it, it is felt that it is strained to argue that the wrongdoer would otherwise be unjustly
enriched at the insurer’s expense. Even in the second case, the effect of holding the insurer to have been
subrogated would not be to reverse an unjust enrichment, which is usually described as the purpose of

restitution.*” Rather, it would be to prevent an unjust enrichment.*®

On a restitutionary analysis, the amount which the claimant of a restitutionary remedy is entitled
to recover is measured by the enrichment received or retained by another party. Where an insurer or
surety is held to have been subrogated, he is almost always allowed to recover from the debtor the amount
which he paid to the creditor, with any costs which he had to pay to the creditor, and possibly his own
costs, if he reasonably incurred them in defending his own interest."” The debtor can hardly be said to
have been enriched by the amount of either sets of these costs. There is another fundamental rule, namely
that the payer may recover by subrogation no more than he paid to the creditor, with the stated provision
for costs.”® Thus, if the payer settles the creditor’s claim for less than the full amount, he cannot recover
the full amount of the claim from the debtor. Yet, the enrichment of the debtor is equal to the full value of
the claim, unless the debtor himself could have negotiated an identical settlement. It therefore appears
that, at least in cases of insurers and sureties, the amount which the payer may recover is not measured by

the debtor’s enrichment.

It is generally denied that there is any potential overlap between liability in contract and in

restitution.”’ Those who regard subrogation as a restitutionary remedy therefore deny any entitlement to

7 Cf Birks, op. cit., 17 (“Restitution and unjust enrichment identify exactly the same area of law. The one
term simply quadrates with the other”), 58. However, he also acknowledges (at 25) that unjust enrichment
can be prevented by anticipation. The persistence of property rights where property passes through the
hands of other persons is one such example. As nothing is restored, there is no “restitution.”

8 A. Burrows, The Law of Restitution (1993), 81 and 92. Mitchell acknowledges this at 10, but concludes
that “it may at least be said that the remedy’s proper place is alongside the law of restitution, if not
squarely within it.” This seems to be another admission that his scheme is not rigorously precise. Note
also Banque Financieére de la Cité v. Parc (Battersea) Ltd. [1998] 1 All E.R. 737, 744-5 per Lord
Hoffmann, and Villiers, “A path through the subrogation jungle: whose right is it anyway?” [1999]
L.M.C.L.Q. 223, 225 note 12. See also note 33, ante

¥ See sections 7.2.a and 7.2.b.

%% Section 3.6.

3! Birks, op. cit., 44-7.



indemnification or subrogation if the payer has other recourse against the primarily liable party.” If,
however, a payer’s right to subrogation is held to derive from his intention, then the co-existence of an
express contractual right of recourse need not be inconsistent with a right to indemnification or
subrogation. The issue has arisen from time to time in cases where a surety had an express right to
indemnification.” It seems that the more recent cases, at least in Ireland, recognise the potential overlap
of the two rights, and therefore lend some support to the view that the surety’s recourse is not normally

based on unjust enrichment.**

In an admittedly exceptional case, subrogation of a payer is permitted only with leave of the
court. This is the case where one pays the wages of the crew of a ship. In order to obtain the priority of the
lien which they enjoy for their wages, he must apply to court prior to payment for leave to make the
payment, and an order subrogating him to the crew’s lien.® While the case is peculiar to itself, it seems

hard to explain subrogation by judicial sanction as designed to prevent an unjust enrichment.*

Another peculiar case of subrogation is that where the creditor of a trustee is subrogated to the

trustee’s right of indemnity from the trust funds.’” This seems to owe little to other forms of subrogation,

52 Goff and Jones, op. cit., 48-53; O’Dell, [1993] Rest. L. Rev. § 161 (on Highland Finance Ireland Ltd.
v. Sacred Heart College of Agriculture Ltd. [1992] 1 L.R. 472, later affirmed [1998] 2 I.R. 180). In
Barclays Bank Ltd. v. T.O.S.G. Trust Fund Ltd. [1984] B.C.L.C. 27, 36, reversing [1984] B.C.L.C. 1,
affirmed on other grounds [1984] B.C.L.C. 259, Oliver L.J. said that, aside from insurance cases, he was
“far from convinced, all other considerations apart, that the equitable principle [of subrogation] applies
where the payer has already a full and independent right of recovery against the debtor.”

53 In Toussaint v. Martinnant (1787) 2 T.R. 100 and Joyce v. Steele (1827) 1 Law Rec. (0.5.) 56, an
express limited right to indemnification was held to exclude any broader right by operation of law (in the
latter case, an underlessee had been evicted and sued the immediate lessee for damages; it was held that
an express qualified covenant for quiet enjoyment by the immediate lessee ousted any independent right).
In Cooper v. Jenkins (1863) 32 Beav. 337, a surety’s right to subrogation under section 5 of the
Mercantile Law Amendment Act 1856 (19 & 20 Vict., c. 97) was held to have been waived by the taking
by the surety of security from the principal debtor.

* In re Pring, A Bankrupt (1947) 81 LL.T.R. 116, 119 (per Dixon J.); In re Chipboard Products Ltd. (in
liquidation), unreported, 1984 No. 7316 P, judgment of Barr J., 20™ October, 1994. In accord with this
view are: Gossin v. Brown, 11 Pa. 527, 533 (1849) (per Bell J.: “In accepting additional means of safety,
it is not to be supposed [the surety] intended to extinguish those he already possessed™), Brandon v.
Brandon (1859) 3 De G. & J. 524, and In re Eastern Marine, Inc., 104 B.R. 421 (Bkrtcy., N.D. Fla.,
1989).

55 The “Kammerhevie Rosenkrants” (1822) 1 Hagg. Adm. 62; The “John Fehrman” (1852) 16 Jur. 1122;
The “Duna” (1861) 6 Ir. Jur. (n.s.) 358; 1 Mar. L.C. 159; 5 L.T. 217; The “Cornelia Henrietta” (1866)
LR.1A. & E. 51; The “Petone” [1917] P. 198; The “Leoborg” (No. 2) [1964] 1 Lloyd’s Rep. 380; The
“Berostar” [1970] 2 Lloyd’s Rep. 403; The “Vasilia” [1972] 1 Lloyd’s Rep. 51; The “Guiseppe di
Vittorio” (No. 2) [1998] 1 Lloyd’s Rep. 661, 672.

3¢ Mitchell, op. cit., 148, identifies the unjust factor as failure of consideration, which does not seem at all
apposite.

5PSee, e.g., In re Morris, deceased (1889) 23 L.R. Ir. 333; In re Hodges, Hodges v. Hodges [1899] 1 L.R.
480; Kirkwood v. Hamilton (1902) 36 .L.T.R. 155; Moore v. McGlynn [1904] 1 L.R. 334; O’Neill v.
McGrorty [1915] 1 LR. 1; In re Geary,; Sandford v. Geary [1939] N.1. 152; Octavo Investments Pty. Ltd.
v. Knight (1979) 144 C.L.R. 360. English authorities are cited by Mitchell, op. cit., 156, note 32.



and may be no more than a form of equitable attachment of a right of indemnity.”® Mitchell, however,
classifies these cases as ones where there is a failure of the consideration for the payment or loan by the
creditor. As the creditor deals with the trustee, and presumably has a valid contract with him, Mitchell’s
classification seems most peculiar, especially as he deals with this situation under the rubric of “invalid

9
contract.”

Marshalling is a doctrine applied by the courts under which a prior creditor with surplus security
on a number of assets of a debtor is prevented from frustrating the claim of a subsequent creditor of the
same debtor with security over some but not all of the assets comprised in the prior creditor’s security.®’ It
is generally held, that if the prior creditor realises his claim out of that portion of the security over which
the subsequent creditor has his security, thereby preventing the subsequent creditor from realising any
value from that security, the subsequent creditor will, subject to certain limitations, be subrogated to the
rights of the prior creditor as against the remainder of his security. In his brief treatment of marshalling,
Mitchell describes it as a type of simple subrogation.®' He seems to attempt to fit marshalling within his
restitutionary framework, identifying the relevant unjust factor as being the failure of the consideration
which the subsequent creditor received for his loan, namely the insufficiency of the security which he
took. This seems an odd characterisation, however, as the subsequent creditor obtained precisely the
security which he bargained for, and would normally be taken to have had notice of the prior security. It is
perhaps arguable that the debtor would be unjustly enriched if the subsequent creditor were unable to
ensure recovery of his loan by means of a security. Even if this were so, however, it really amounts to
saying no more than that the subsequent creditor’s security may not be sufficient: the subsequent creditor

presumably retains his personal right of action against the debtor.”

% In In re Hodges; Hodges v. Hodges [1899] 1 1.R. 480, 484, it was said to operate so as to avoid circuity
of action. Cf. Johnson v. Diamond (1855) 11 Ex. 73, holding that a judgment creditor could not attach by
way of garnishee proceedings the claim of the debtor to a contractual indemnity by the proposed
garnishee, as the entitlement under the contract of indemnity was not a “debt” owing to the debtor (see
also Israelson v. Dawson (Port of Manchester Insurance Company Ltd., garnishees) [1933] 1 K.B. 301).
By contrast, receivers have been appointed by way of equitable execution over a debtor’s claim for an
indemnity from a third party; see, e.g., Bourne v. Colodense Ltd. [1985] I.C.R. 291, 305 per Dillon L.J.,
although this result seems hard to reconcile with the often stated view that a receiver cannot be appointed
over future debts. More recent case law seems to have eroded this rule: Soinco S.A.C.1. v. Novokuznetsk
Aluminium Plant [1997] 3 All E.R. 523.

% Furthermore, he (correctly) describes these cases as ones of simple subrogation, by his terminology,
because there has been no discharge of any previously existing debt, However, he states that these cases
properly share a category with ones where money paid was used to discharge a pre-existing debt, which
seems entirely self-contradictory: op. cit., 154-6.

% See chapter 12.

' op. cit., 143.

%2 Assuming that he was under a personal liability: he might have succeeded to an estate burdened with
charges.
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As regards insurers, it is felt that there is more weight in the argument that the third party should
not be allowed to escape liability for his wrongdoing.”® This seems really to be an application of the
theory that parties which are responsible for causing loss or damage should bear the economic burden of
that loss or damage.** As regards sureties, it has long been accepted that, as they enter into their obligation
in an accessory character, for the accommodation of the principal debtor, natural justice and ethics require
that they should, in so far as possible, be exonerated by the principal, who is normally the party who
receives consideration from the transaction.®® If the surety can be said to pay under legal compulsion, it is
a compulsion to which he agreed to submit himself. Therefore, his rights of indemnification and
subrogation are perhaps best understood as expressions of policy, with an underlying moral justification,
that, in so far as possible, one should not be damnified for lending one’s credit on behalf of another. An
economic justification is that securing indemnification, subordinated only to the creditor’s right to be paid
in full, encourages the granting of guarantees, and facilitates an expansion of secured credit, thereby

providing a stimulus to economic activity.®

In some cases, subrogation can be combined with tracing in order to enable a claimant to enforce

rights against the recipient of his money similar or identical to those formerly held by a creditor who had

5 See, e.g., Stafford Metal Works, Inc. v. Cook Paint and Varnish Co., 418 F. Supp. 56, 58 (N.D. Tex.
1976), giving three reasons for the subrogation of insurers: “(1) that the person who in good faith pays the
debt or obligation of another has equitably purchased (quasi-contractually), or is at least entitled to, the
obligation owed by the debtor or tortfeasor; (2) that the wrongdoer (tortfeasor) is not entitled to a windfall
release from his obligation simply because the injured party had the foresight to obtain insurance; and (3)
that public policy is served by allowing insurers to recover and thus reduce insurance rates generally.”

% See S.R. Derham, Subrogation in Insurance Law (1985), 156-8. Derham identifies this theory as
deriving from the “free market” principle - that the costs of accidents should be placed on those who can
most cheaply avoid them. However, the former Soviet Union seems to have applied this theory with some
determination (to the extent of banning liability insurance): Rudden, “Soviet Tort Law,” (1967) 42
N.Y.U.L. Rev. 583, 625, note 173.

5 Cf Birks, op. cit., 186: “A loose way of saying why this happens is that in giving the creditor two
claims the law may allow him to get substantially the wrong man.” One may compare the view of J.
Story, Commentaries on Equity Jurisprudence (13" ed., M. M. Bigelow, 1886), § 499, comparing the
surety’s right to contribution to the doctrine of marshalling: “a creditor shall not, by his own election of
the fund out of which he will receive payment, prejudice the rights which other persons are entitled to; but
they shall either be substituted to his rights, or they may compel him to seek satisfaction out of the fund to
which they cannot resort.” In Goree v. Marsh (1690) 2 Freem. 113, the court indicated that, if a creditor
had claims on two funds, but another a claim on one alone, the former “ought not to be chancellor, so as
to be under his power whether the debts should be paid or not, so long as he is not at any prejudice, but
must have a satisfaction.”

% The moral and economic impulses can, arguably, clash, however. One example might be the
widespread practice of limiting the surety’s rights in standard forms of guarantee. Under the Roman
Republic, some forms of suretyship became obsolete because of legislation which increased the protection
given to sureties who undertook their liability in those forms. As a response, creditors resorted to other
forms which did not receive that protection. Once again, Justinian legislated to protect the surety (Novel
4, chapter 1), and it was not long before other ways were found to circumvent most of his legislation. See,
e.g., Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition (1990), 121
(speaking of the earlier legislation): “This development provides a good example of how well-intentioned
legislation, designed to achieve a better result for the debtor, can in the end defeat that very purpose.”



been paid off with the use of that money.®’ In this situation, subrogation is more amenable to an unjust
enrichment analysis, although arguably it could be regarded as the enforcement of a proprietary right to

the substitute of the original property of the claimant.®®

Birks has expressed the view that subrogation is merely an unnecessary metaphor to describe an
action for the recovery of the amount of value traceable from the plaintiff into the discharge of the
defendant’s obligations.®” The only purpose of the metaphor in his view was to measure the amount of the
enrichment which “survived” in a recipient’s hands (through the discharge of his obligations). Further,
even if one persisted in using the word “subrogation,” subrogation to a proprietary or secured right should
be allowed only if the payer could establish that he had a “proprietary base” in the money or property
which came to the hands of the debtor and was used to discharge a debt.”’ This part of Birks’ theory is
discussed in a later section. However, Birks acknowledges a competing, “intention-based” theory which
holds that a payer who pays off a secured creditor or lends money to a debtor for that purpose, is

presumed to have intended to obtain the benefit of the creditor’s security for himself.”"

The relevance of intention to certain instances of subrogation is a troublesome question. Both
intention or presumed intention and unjust enrichment have been advanced as the reason for subrogation
in certain cases of payments of another’s debt, or loans for the purpose of such a payment. A considerable
body of cases’® explained the occurrence of subrogation in such circumstances as turning on the intention
or presumed intention of the payer. However, Mitchell is profoundly hostile to these cases, stating that the
presumption of intention is entirely misconceived, and is an erroneous extension of a similar presumption
in favour of part-owners of property who paid an incumbrance on it.”’ The presumed intention analysis

has also received a broadside from Lord Hoffmann, who has stated:

“The fact that contractual subrogation and subrogation to prevent unjust enrichment both involve
transfers of rights or something resembling transfers of rights should not be allowed to obscure
the fact that one is dealing with radically different institutions. Unless this distinction is borne in

mind, there is a danger that the contractual requirement of mutual consent will be imported into

7 E.g., Pittsburgh-Westmoreland Coal Company v. Kerr, 220 N.Y. 137; 115 N.E. 465 (1917); Boscawen
v. Bajwa [1995] 4 Al E.R. 769.

% See section 2.2, post.

 Birks, op. cit., 93-98, 372-5.

- Op. cit., 390. See on this latter point, post.

" Loc. cit., referring to Wylie v. Carlyon [1922] 1 Ch. 51 and Ghana Commercial Bank v. Chandiram
[1960] A.C. 732, 745.

"2 See section 4.1, post.

7 Op. cit., 12-14. Mitchell’s argument, as expressed in “The Law of Subrogation,” [1992] L.M.C.L.Q.
483, was not accepted by the Court of Appeal of England and Wales in Castle Phillips Finance v.
Piddington (1994) 70 P. & C.R. 592. For the case of part owners, see chapter 11.
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the conditions for the grant of the restitutionary remedy or that the absence of such a requirement

will be disguised by references to a presumed intention which is wholly fictitious.””*

He regarded talk of presumed intentions as artificial. However, it is hard to judge the scope
which he attributed to contractual or “real intention”- based subrogation. He refers to the subrogation of
insurers as an example,”® but does not seem to exclude other instances of subrogation from this category.
One passage in his judgment creates difficulties. He refers to cases where the court repeated that if a payer
or lender advanced money to pay an incumbrance, he was presumed to have intended to be subrogated to
the incumbrancer’s rights. These cases seem clearly to envisage a contractual basis for subrogation.
However, Lord Hoffmann then seemed to attempt to rationalise them with an unjust enrichment
hypothesis, stating that the intentions of the parties might be relevant in deciding whether or not an
enrichment was unjust.”® It is therefore hard to say whether Lord Hoffmann regarded cases of payments or
loans by a third party to pay off an incumbrance as resting on contract or unjust enrichment, or sometimes
on one and sometimes on the other. It is felt that the last possibility is perhaps the most accurate. Although
Mitchell condemns the “presumed intention” analysis, he nonetheless recognises a role for intention,
though he argues that the payer should bear the burden of proving that he intended to be subrogated or
otherwise secured.”’ Wherever the burden of proof may lie, if intention is a determining factor, then
subrogation in such a case seems far more likely to be a creature of contract than of unjust enrichment.
The rationale for the presumed intention is that of self-interest: it was in the interest of the payer that his
right to recover should obtain the highest priority available. As this is no more than a presumption, it may
easily be rebutted, as by evidence that an unsecured loan was intended, or by the taking of another

security.

"11998] 1 Al E.R. 737, 745. In In re T.H. Knitwear (Wholesale) Ltd. [1987] 1 W.L.R. 371, Brown-
Wilkinson V.-C. had stated (at 376) that subrogation was invariably based on the intention or presumed
mutual intention of the creditor and payer. On appeal, the court accepted that this was too narrow a view,
and that subrogation could occur where it was impossible to infer a mutual intention to that effect: [1988]
1 Ch. 275, 286 (per Slade L.J.). In the earlier case of Orakpo v. Manson Investments Ltd. [1978] A.C. 95,
104, Lord Diplock had expressed himself cautiously, stating that some instances of subrogation appeared
to “defeat classification except as an empirical remedy to prevent a particular kind of unjust enrichment.”
He also noted that the word “subrogation” “embrace[d] more than a single concept in English law.” In
Boscawen v. Bajwa [1995] 4 All E.R. 769, to which Lord Hoffmann referred as establishing that mutual
or presumed intention on the part of the payer was not necessarily a prerequisite for subrogation, Millett
L.J. nonetheless referred to the presumed intention of fiduciaries which had received the claimant’s
money and used it to pay off a debt: “As fiduciaries, they could not be heard to say that they had paid out
their principal’s money otherwise than for the benefit of their principal...their intention must be taken to
have been to keep the .. charge alive for the benefit of [their principal]” (at 781). Granted that this passage
specifically refers to the case of fiduciaries, nonetheless, the judge utilises an apparently conclusive
presumption of the intention of the party which received the money, as against the initial payer.

511998] 1 All E.R. 737, 744-5.

°11998] 1 AllE.R. 737, 747.

7 Op. cit., 145-7.



1.4 The Function of Subrogation: An Instrument to apportion liability among several liable in

respect of the same debt or loss

Many courts have placed an emphasis on the role of subrogation in transferring the burden of
loss onto a person who is “primarily liable,” or who, it is felt, should bear the loss rather than the payer.”®
This language is most apt in cases of insurers, sureties or co-debtors. In this context, in America,
subrogation has been described as “a mode which equity adopts, to compel the ultimate discharge of a
debt by him who in equity and good conscience ought to pay it, and to relieve him whom none but the
creditor could ask to pay.”” The principle has sometimes been stated in a more general way:
“Subrogation rests on the equitable principle that one, other than a volunteer, who pays for the wrong of
another should be permitted to look to the wrongdoer to the extent that he has paid a debt or demand
which should have been paid by the wrongdoer.”® Although this formulation excludes a volunteer from
an entitlement to subrogation, it does not attempt a definition of a volunteer, and is therefore
unsatisfactory. Further, the word “wrongdoer” is itself unsatisfactory, as it is not appropriate to describe a

simple debtor as such.

These definitions do not appear properly to apply to situations where a person lends funds to a
borrower, and is held to have been subrogated to the position of one who has been paid by way of those

funds. Many of these cases seem to be best understood as cases of subrogation occurring because of the

8 See, e.g., Duncan, Fox & Co. v. North and South Wales Bank (1880) 6 App. Cas. 1, 10 per Lord
Selborne L.C.; In re Downer Enterprises Ltd. [1974] 1 W.L.R. 1460, 1468 per Pennycuick V.-C.: “this
right of reimbursement, which carries with it the right of subrogation is not confined to the case of a
guarantee, but applies in any case where there is a primary and secondary liability for the same debt.” Cf.
Alger, “The Doctrine of Subrogation Pro Tanto,” (1962) 29 Ins. Counsel J. 426, 427 (in the context of
suretyship): “Regardless of the area of law in which subrogation is applied, its roots are found in the
moral precept that the ultimate loss should fall upon the party causing the loss ... The unjust enrichment is
avoided and the loss is placed upon the shoulders of the person who should pay the loss by substituting
the surety to the position of its obligee.” See also Mestre, op. cit., n° 18.

 H.N. Sheldon, The Law of Subrogation (2™ ed., 1893), § 11, paraphrasing a passage in the judgment of
Strong J. in McCormick’s Administrator v. Irwin, 35 Pa. 111, 117 (1860). Strong J.’s statement, or
Sheldon’s version of it, have been repeated on numerous occasions by American courts and writers: see,
e.g., G.E. Harris, A Treatise on the Law of Subrogation (1889), iii, § 1; Catskill National Bank v. Dumary,
206 N.Y. 550, 559; 100 N.E. 422 (1912); Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 N.Y. 137, 144,
115 N.E. 465, 467 (1917); Bater v. Cleaver, 114 N.J.L. 346, 353; 176 A. 889 (E. & A. 1935); Schmid v.
First Camden National Bank, 130 N.J. Eq. 254, 266; 22 A. 2d 246 (Ch. 1941); Camden Trust Co. v.
Cramer, 136 N.J. Eq. 261; 40 A.2d 601, 603 (E. & A. 1945); Liberty Mutual Insurance Co. v. Borsari
Tank Corporation, 248 F. 2d 277, 289 (2"d Cir. 1957); DeCespedes v. Prudence Mutual Casualty Co., 193
So. 2d 224 (Fla. 1966), affirmed 202 So. 2d 561 (1967); Ambassador Insurance Co. v. Montes, 76 N.J.
477, 485; 388 A. 2d 603 (1978); Alistate Insurance Co. v. Ivie, 606 P. 2d 1197, 1202 (Utah 1980);
Holloway v. State of New Jersey, 593 A.2d 716, 720 (N.J. 1991); In re Valley Vue Joint Venture, 123
B.R. 199, 208-9; 21 Bankr. Ct. Dec. 513; 13 U.C.C.R. Serv. 2d (Callaghan) 842 (Bkrtcy. E.D. Va. 1991);
Westchester Fire Insurance Co. v. Allstate Insurance Co., 236 Conn. 362; 672 A. 2d 939; [1997] Rest. L.
Rev. § 264, note by Kull; Wetzler v. Cantor, 202 B.R. 573, 576-7 (D. Md. 1996); Educators Mutual
Insurance Association v. Allied Property and Casualty Insurance Co., 890 P. 2d 1029, 1030 (Utah 1995).
Similarly, see Stevens v. Goodenough, 26 Vt. 676 (1854); Lewis v. Palmer, 28 N.Y. 271 (1863).



express or implied intention of the parties. Even in cases of sureties, co-debtors or insurers, where the
above-quoted definitions seem most apt, they beg the question: who is the party on whom the ultimate

loss should fall?

This question seldom raises difficulties in the context of insurance. It is generally held that, as
between a contractually-bound insurer and a third party who is liable to the insured for a loss either under
contract or in tort, the loss should fall on the latter. A recognised exception is where a contract between
the insured and the third party provided that the third party should have the benefit of the insurance, and

thus be exempt in the case of payment by the insurer.

Similarly, there is no controversy in stating that a surety is entitled to indemnification from the
principal debtor. More difficult questions may arise where a number of persons are jointly or jointly and

severally liable to the creditor. The proper incidence of liability inter se may be hard to establish.®’

1.5 History and Development of Subrogation

At the present time, subrogation is applied in a number of different legal contexts. It is not
possible to establish with certainty the derivation of the doctrine in English and Irish law. However, the
theory set out here is to the effect that the modern doctrine of subrogation (in so far as such a thing may
be said to exist) is a fusion of a number of different legal rules and practices which had been absorbed into

English law from the civil law,*? primarily through courts exercising equitable jurisdiction.

Civil law writers tend to point to two institutions of Roman law as the antecedents of the civil
law of subrogation. These institutions remained distinct for a long time, probably until the sixteenth
century. The first institution was the benefit of the ceding of actions, i.e., the right enjoyed by certain
categories of persons, principally sureties and co-debtors, to demand that the creditor assign (or cede) his
action(s) against the principal debtor or the co-debtors to the payer, upon payment. The importance of this

right was that in many instances, for technical reasons, sureties did not have direct rights of

8 First National Bank of Columbia v. Hansen, 84 Wis. 2d 422, 428; 267 N.W. 2d 367, 370 (1978).

8! See post.

%2 One author proposed the origin as being Talmudic law: Greenblatt, “Insurance and Subrogation: When
the Pie Isn’t Big Enough, Who Eats Last?” (1997) 64 U. Chi. L. Rev. 1337, 1339 note 10, on the basis
that Talmudic law recognised the principle that a surety whose payment discharged the principal debtor
was entitled thereupon to claim reimbursement from the principal debtor. Disclaiming any ethnic
chauvinism, the present writer feels that he should point to the equally meritorious claim of early Irish
law: see F. Kelly, A Guide to Early Irish Law (1988), 168 (indeed, if the surety was forced to pay, the
principal would have to pay a penal sum to the surety); T. Hewitson, Suretyship, Its Origin and History in
Outline (1927), 116.



indemnification against principal debtors,® or of contribution against co-sureties.*® The continued
existence of the creditor’s rights notwithstanding the payment by the surety was explained by recourse to
the fiction that the creditor had sold them to the surety.*® It must be noted that the paying surety or debtor
had to demand the assignment prior to or at the time of payment.*® If it were requested after payment, the
creditor’s rights would often be regarded as having been discharged, and an assignment as being

impossible.*” If the assignment were requested prior to payment, but was only made thereafter, it would

% A fideiussor could claim reimbursement from the principal debtor by action on the administration of
affairs if he had paid without a request from the principal debtor, though not expressly against his will. By
contrast, a mandator could only recover in such circumstances if he obtained a cession of the creditor’s
rights against the principal debtor. The reason for the distinction was apparently that the obligation of the
fideiussor was secondary to that of the principal, which was extinguished by payment, even if the
fideiussor had undertaken his liability without a request from the principal. A mandator had no recourse
against the principal debtor unless the creditor ceded his actions to him. The reason for this was that the
mandator’s obligation was distinct from that of the principal, and payment by the mandator would not
release the principal from liability. Also, where one became a mandator without the assent of the principal
debtor, one could not bring an action against him on the management of his affairs, as the mandator had
technically managed his own affairs, rather than those of the principal: D. 17.1.28 (Ulpian); D. 5.3.31 pr.
(Ulpian) (“a payment by anyone in his own name, not that of the debtor, does not free the debtor”); J.
Voet, Commentary on the Pandects (translated by P. Gane, sub tit. “The Selective Voet, being the
Commentary on the Pandects,” V11, 1957), 3.5.13; 46.1.30. Thus, the only way in which the mandator
could obtain relief in that case was by obtaining a cession of the creditor’s action against the principal
from the creditor: Voet, op. cit., 46.1.30. See D. 46.1.13 (Julian). If one became fideiussor against the will
of the principal, one could not have the action on mandate, or, it seemed, the action on the administration
of affairs either. However, one could still claim a cession from the creditor of his rights against the
principal: Voet, /oc. cit.

% If a mandator wished to obtain contribution from his co-mandatores, he required a cession: D.
46.1.41.1 (Modestinus). The fideiussor would also require a cession if he wished to recover a contribution
from his co-sureties, as he could have no action on mandate or the administration of affairs against them:
D. 46.1.17 (Julian); D. 46.1.36 (Paul) (stating that by making over the actions against the co-sureties, the
creditor is in effect selling them, rather than extinguishing them); C. 8.40 (41).11; Voet, op. cit., 46.1.28:
“one who pays the whole is understood to have managed not the affair of another but his own affair, and
to have paid the whole, even as he owes the whole, not in order that he may release others, but that he
may release himself.” The fideiussor or mandator was entitled to the creditor’s rights in respect of pledges
or security given as well: D. 46.1.59 (Paul) (cofideiussores). In the eighteenth century, Kames still
maintained that one surety had no right to contribution from his co-surety other than through the creditor’s
obligation to assign his securities to the paying surety: op. cit., 13.

% D. 46.1.36 (Paul). Cf R. Zimmermann, The Law of Obligations: Roman Foundations of the Civilian
Tradition (1990), 135; Pothier, op. cit., n° 67; Kames, op. cit., 12; Dixon, op. cit., S.

% C. 8.40.11; D. 46.1.36 (Paul); H. Grotius, Introduction to Dutch Jurisprudence, 3.3.31; J. a Sande,
Commentary on the Cession of Actions, chapter 7, n° 12 (in Opera Omnia Juridica Joannis et Frederici a
Sande Jurisconsulti Clarissimorum (Antwerp, 1674)); Marasinghe, “An Historical Introduction to the
Doctrine of Subrogation: The Early History of the Doctrine 1,” (1976) 10 Valparaiso U. L. Rev. 45, 51-2.
However, later writers thought it desirable that the rule should be relaxed, so as to allow a cession affer
payment: J. Voet, op. cit., 46.1.30; Forsyth, “Suretyship,” in R. Zimmermann and D. Visser, Southern
Cross: Civil Law and Common Law in South Africa (1996), at 423. Voet notes (/oc. cit.) that if the surety
had a mandate from the principal debtor, then he could require a cession even after payment. However,
since a surety could not be a mandatary for his co-sureties, he could not avail of this rule in pursuing
them.

7D. 46.3.76 (Modestinus); Sande, loc. cit.
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nonetheless be regarded as effective.* One author concluded from the fact that an actual assignment was
required to aid the surety that the surety’s right of subrogation in equity could not have derived from the

Roman practice.”

The second institution of Roman law was the right of a subsequent mortgagee to pay off a prior
mortgagee and succeed to his place as a prior mortgagee.” A purchaser of incumbered property enjoyed
this right also if he paid off an incumbrancer.”" This substitution was regarded as occurring upon payment

by the subsequent mortgagee or purchaser. No express stipulation or assignment was required.”

These institutions were considered as separate until the sixteenth century, when Dumoulin
conflated them in order to advance his argument that the surety need not request an assignment of the
creditor’s rights, but should be entitled to it by virtue of the mere fact of payment.” This was a critical
juncture in the development of the surety’s rights, and can be regarded as the birth of the modern doctrine

of subrogation in French law.” Pothier identified the confusion which Dumoulin had made as being

% Bartolus of Saxoferrato (1314-1357), Commentaria in Digestum vetus, Infortiatum, Digestum novum, at
D. 46.3.76 (Modestinus) (entitled D. 46.3.75).

% Marasinghe, “An Historical Introduction to the Doctrine of Subrogation: The Early History of the
Doctrine,” (1976) 10 Valparaiso U. L. Rev. 45, 275, at 54, 298-9. He does state, at 54, that “if an
explanation could be found to show how the doctrine of subrogation became capable of effecting an ipso
Jjure succession to another’s rights, it may then be possible to suggest that the Cessio Actionum of Roman
jurisprudence could indeed be its predecessor.” Cf. W.W. Buckland, Equity in Roman Law (1911), 53-4,
who acknowledged that there was no cession ipso jure in classical Roman law, but stated that later
doctrine had accepted the idea.

%' C.8.18.1; D. 20.4.11.4 (Gaius) (if the first mortgagee refused payment by a subsequent mortgagee, he
was precluded from enforcing his mortgage); 20.4.12.9 (Marcian) (the only right of the subsequent
creditor was to take the place of the first creditor if he paid him); 20.4.20 (Tryphoninus); 20.5.2 (Papinian)
(a surety who had been sued obtained an order that the land mortgaged to the creditor should be
mortgaged to him; a later mortgagee was entitled to buy out the surety on payment to the surety of the
amount which he had paid the first creditor, together with interest); 20.5.5 (Marcian) (“When a second
creditor has offered payment to the first and taken his place, he may rightly sell the property in virtue of
the payment and loan”); Dixon, op. cit., 12-17; Mestre, op. cit., n° 15-16; Marasinghe, op. cit., 47-8, note
15.

1 C. 8.10.19; D. 20.4.17 (Paul) (“A purchaser of mortgaged land from a debtor is protected to the extent
to which the purchase price has reached the earlier creditor”); Dixon, op. cit., 21-24; Mestre, op. cit., n°
16.

%2 Dixon, op. cit., 16; Marasinghe, loc. cit.

% Dumoulin, Prima Lectio Dolana, in Oeuvres de Dumoulin (1681 ed.), 111, 387. See Mestre, op. cit., n°
17; Dixon, op. cit., 63:

“There is not to be found a single passage in the Roman law which shows that the surety, on
payment, was subrogated to the rights of the creditor by operation of law. Dumoulin, however,
has maintained, against the opinion of all former jurists, that a debtor in solido [i.e., liable jointly
and severally], a surety, and generally all those who pay what they owe, with or for others, are
thereby subrogated of right to the actions of the creditor, and without requiring subrogation. His
reason is, that they ought always to be presumed to have only paid, subject to this subrogation
which they had a right to demand, nobody being presumed to neglect and renounce his rights.”

% See Mestre, op. cit., n° 20.
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erroneous, but felt that the result achieved was nonetheless a proper one.” In due course, the French Civil
Code,” and other civil codes modelled on it, provided that the surety was, upon payment, substituted to

the creditor’s rights by operation of law.”’

The practice of maritime insurance seems to have developed during the later middle ages. By the
sixteenth century, it seems that it was recognised that where compensation was available to an insured in
respect of a loss from a third party, the insurer, on paying the insured, enjoyed a right of recourse against
the third party.”® Although the origins of this right are obscure, they seem to have developed from
practice, and owed nothing, either by way of derivation, or analogy to the surety’s right to an assignment

of the creditor’s actions.”

The view taken here is that these three institutions were absorbed at different times into
English law, whether by simple borrowing or by permeation through the customs of merchants.'” The
common law had long recognised the right of a surety to be indemnified by his principal.'’! Magna Carta
had conferred on a surety for a crown debtor the right to use crown process to secure his reimbursement.'”
An Irish case at the end of the thirteenth century referred to a surety who had paid the crown being
permitted to sue the principal by means of crown process in the Court of Exchequer.'” Since the fifteenth

century, it appears that equity recognised a surety’s right to indemnification in the absence of an express

% M. Pothier, A Treatise on the Law of Obligations or Contracts (translation, W.D. Evans, 1806), n° 280;
Dixon, op. cit., 64; Mestre, op. cit.,n° 17-18.

’ Article 1251.

°7 For an overview, see Murray, “Suretyship - Common Law and Civil Law Approaches,” (1986) 91
Comm. L.J. 1, 27-32.

% P. Santerna, Tractatus perutilis et quotidianus de assecurationibus et sponsionibus mercatorum a d.
petro santerna lusitano j.c. (“The very useful and everyday treatise on insurances and contracts of
merchants by Doctor Petrus Santerna of Portugal, jurisconsultus™) (1552), §§ 33-34.

% The insurer’s right was described as one of recourse (regressum); there is no reference to a cession of
actions.

'% 1t may also be noted that W.T. Barbour (The History of Contract in Early English Equity, (1914) 4
Oxford Studies in Social and Legal History, 167) has advanced the theory that the fifteenth century
chancellors imported principles from the canon law, applying a criterion of breach of faith. There is no
doubt that the canon law acknowledged a surety’s right to indemnification by the principal debtor: Bénis,
“Les Siretés Personnelles en Hongrie du XIlIle au XVIIle Siecle,” (1971) 29 Receuils de la Société Jean
Bodin pour I’histoire comparative des Institutions 725, 739, refers to a decision from 1401 where the Pope
ordered that a principal debtor should indemnify a surety.

"' See, e.g., Glanvill, 4 Treatise on the Laws and Customs of the Kingdom of England (late twelfth
century; translation by J. Beames, 1812), 10.4, at 250. Such cases precede Glanvill’s tract.

92 (1215), chapter 9: “Neither we nor our bailiffs shall seize any land or rent for any debt, so long as the
chattels of the debtor are sufficient to repay the debt; nor shall the sureties of the debtor be distrained so
long as the principal debtor is able to satisfy the debt; and if the principal debtor shall fail to pay the debt,
having nothing wherewith to pay it, then the sureties shall answer for the debt; and let them have the lands
and rents of the debtor, if they desire them, until they are indemnified for the debt which they have paid
for him, unless the principal debtor can show proof that he is discharged thereof as against the said
sureties” (translation of W.S. McKechnie, Magna Carta (1914), 262).

' Le Blond v. de Rupe (1295) 1 Calendar of Justiciary Rolls of Ireland 16.
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promise of indemnity.'® In a rare reported decision from the fifteenth century,'® Stillington C.'* held that
a co-debtor who was in effect a surety (as his fellow debtor had received the benefit of the contract) was
discharged from liability when the creditor extended the time for payment by the principal debtor. It is an
early expression of the now hackneyed rule that if a creditor gives time to the principal, the surety is
discharged.'”” One of the explanations given for the rule in later times was that the surety was entitled at
any time after the debt became due, to pay it and then to have recourse against the principal, either by
personal action, or by way of subrogation, and if his potential recourse by way of subrogation was
destroyed, he was discharged.'”™ The Year Book report of this case refers to nothing approaching such an
explanation. However, the decision does seem to offer circumstantial evidence of a recognition of a right

of indemnification or subrogation.

Records exist to show that claims for indemnification were made by sureties to courts of
equitable jurisdiction during the fifteenth and sixteenth century, even in cases where there had been no
express promise of indemnity by the principal.'” At least as far back as the middle of the sixteenth
century, there are records of bills in the equity side of the Court of Exchequer, where sureties sought

indemnity from the principal debtor for payments made as sureties to the crown.'"’

The earliest continuous chancery reports commence in the seventeenth century, and contain a

111

number of cases where the chancellor ordered the indemnification of a surety,  or contribution from a co-

surety, or where the creditor was required to assign a security held by him to the surety, upon payment.|l2

114

There is an earlier case'” on the pleas side''* of the Court of Exchequer where the court granted to the

1% See, e.g., a petition (E.C.P. XIX, 204) cited by Barbour, op. cit., 135, which asked the Chancellor to
consider how reason and conscience required that since the petitioner had become surety at the
defendant’s instance and on his behalf, the latter should discharge him. It is felt that it would be wrong to
infer a factual promise of indemnification from this claim (as Barbour seems to do); it means no more
than what it states: that reason and conscience required the defendant to indemnify the petitioner.

15 (1468) Y.B. M. 9 Edw. IV, f. 41, pl. 26.

'% The Bishop of Bath and Wells.

'97 Stillington C. here seems to have taken the view that in these circumstances, the creditor must be
deemed to have elected to take the principal debtor as his sole debtor. Cf. Brown v. Wright, 7 T.B. Monroe
396; 18 Am. Dec. 190 (Ky. 1828).

1% See section 7.14, post. It is also said that, as the surety is a favoured debtor, bound only to the terms of
his contract, if there is any variation in those terms in a manner adverse to him (e.g. by improving the
payment terms of the principal debtor), he may treat himself as discharged.

'9%'See Barbour, op. cit., at 165, quoting from a number of petitions.

"% Hychcok v. Dean of Norwich (1568) E. 112/29/87; Harris v. Dean of Exeter (1558-72) E. 112/10/7,
cited in W.H. Bryson, The Equity Side of the Exchequer (1973), 11 note 3. There were also two cases
where the petitioner sought contribution towards the payment of debts to the Crown: Whalley v. Mounson
(1553-4) E. 111/46-E; Kirkham v. Taverner (1554-8) E. 111/46-C (op. cit., 10 note 2).

"' Ford v. Stobridge (1632) Nelson 24; Viner, Abridgement, tit. “Surety (D.).”

b Tuphorne v. Gilbie (1629-30) 1 Rep. Ch. 39; Waller v. Dalt (or Dale) (1676 or 1677) Rep. temp. Finch
295; Dickens 8; 1 Eq. Ca. Abr. 90; 1 Ch. Ca. 276.

"3 Adnon. (1582) Savile 30, pl. 72.

" The common law side.
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surety for a tax collector the right to use crown process to recover the debt from the principal debtor. This

is one of the earliest clear cases of subrogation in the English courts.'"®

The English courts of equitable jurisdiction seem to have long acknowledged the right of a
subsequent incumbrancer to pay off a prior incumbrancer, and then to avail of his former priority in order
to reimburse himself the amount which he had paid. This is usually reflected in the procedure used in
foreclosure proceedings, which required all incumbrancers to be parties to the action, and gave a right of
redemption to all persons with an interest in the property.''® Furthermore, since at least the seventeenth
century, the court of chancery exercised a jurisdiction to marshal assets, which routinely took the form of
holding that one claimant was entitled to occupy the position of another claimant to enforce the rights of
that other against a fund of assets against which the former could not claim in his own right. This doctrine
seems to be an extension of the subrogation of purchasers and incumbrancers.''” Indeed, marshalling
seems to have been the most common instance of subrogation in the court of chancery in the eighteenth
century. In the Court of Admiralty, since the end of the seventeenth century, there are reports of claims by
masters who had paid the crew’s wages, claiming to have been subrogated to the crew’s lien. The claims

failed, on the ground that the crew’s lien was personal and untransferable.'"®

Since the eighteenth century at least, there are reports of cases in chancery where a payer lent
money to a person under an incapacity, for instance an infant or a married woman. Such loans were not
recoverable. However, the courts permitted recovery to the extent to which the money had been used to

pay off creditors whose claims were enforceable.'"’

"% It was stated by Morison B. to be “the course of the court.” However, the surety was not to be allowed
to recover if the collector still owed sums to the crown. It is arguable that this is an application of the
maxim “nemo contra se subrogasse censetur.” As to this, see section 2.2, post. This principle was to be
extended to persons who paid off the debt even though they were not sureties of the debtor or co-debtors:
R. v. Sedgwick (1702) Wightw. 6n.; R. v. Clark (1726) Bunb. 221; Comyns 388; R. v. Walton (1735)
Wightw. 3n.

"% See section 11.4.a, post.

""" See, e.g., Anon. (1679) 2 Ch. Ca. 4; Culpepper v. Aston (1682) 2 Ch. Ca. 115, 117; Sagitary v. Hyde
(1687) 1 Vern. 455; Sprignall v. Delawne (1687) 2 Vern. 36; Goree v. Marsh (1690) 2 Freem. 113; Mill
v. Darrel (1693) 2 Vern. 309. See further, post.

"% 4non. (1696) Fortescue 230; Holland v. The Money arising from the sale of the “Royal Charlotte”
(1767-8) Burrell 62, 76. It later came to be accepted that, if one obtained the prior leave of the court to
pay off the seamen, one could be subrogated to their lien, effectively by the permission of the court. See,
e.g., The “Kammerhevie Rosenkrants” (1822) 1 Hagg. Adm. 62; The “Duna” (1861) 6 Ir. Jur. (n.s.) 358;
1 Mar. L.C. 159; 5 L.T. 217; The “Cornelia Henrietta” (1866) L.R. 1 A. & E. 51; The “Petone” [1917]
P. 198; D.R. Thomas, Maritime Liens (1980), §§ 471-8, 482; D.C. Jackson, Enforcement of Maritime
Claims (1985), 239; C. Mitchell, The Law of Subrogation (1994), 148.

" Harris v. Lee (1718) 1 P. Wms. 482; Marlow v. Pitfeild (1719) 1 P. Wms. 558; Hutchinson v. Standley
(1776) Annual Register 117. It is interesting to note, however, that a similar result seems to have been
achieved in some fourteenth century common law cases, without using any analogy of “standing in the
shoes” of another creditor: see Ibbetson, “Unjust Enrichment in England before 1600,” in E.J.H. Schrage
(ed.), Unjust Enrichment, The Comparative History of the Law of Restitution (Comparative Studies in
Continental and Anglo-American Legal History, Band 15, Berlin, Duncker & Humblot, 1995), at 121,
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The earliest English cases which recognise an insurer’s right of subrogation date from the
eighteenth century. However, they seem to regard the insurer’s right as being something quite
commonplace.'? One of the earliest cases dealt with an insurer’s right to reprisal or prize moneys awarded
to the owners of ships lost during periods of naval hostility.'*' The use of the word “subrogation” to
describe the insurer’s right seems to have occurred first in France and its colonies and former colonies,
including Quebec, and then to have been adopted in the United States.'*” It later spread to England'* and

)
Ireland.'**

The assimilation of the separate doctrines seems to have occurred in France, under the

influence of Renusson.'” American authors'*® and judges'>’ adopted much of the civil law doctrine,

though they grafted it onto the existing English chancery law, noting the similarities between the rules

143, citing Cheyne v. Abbot of Ychefelde (1374) C.P. 40/453 m. 212, where a lender to a monk (who was
regarded as civilly dead, and incapable of contracting) claimed, in an action against the prior of the
monastery that the money paid had been used to pay for repairs to the abbey and food for the monks.
Ibbetson, loc. cit., comments that “it was sufficient to show that the money had come to the use of the
house.”

"% In Mason v. Sainsbury (1781) 3 Doug. 61, Lord Mansfield had stated that the insurer’s right to be put
in the place of the insured was “the plainest equity that could be.”

2! Randal v. Cockran (1749) 1 Ves. Sen. 98.

122 Early usages in common law American jurisdictions are Peele v. Merchants’ Insurance Co., 19 F. Cas.
98, 119 (D. Mass. 1822) per Story J. (the word is used in an odd sense, seeming to mean a type of agency:
Story J. states that, after an abandonment which was not accepted by the insurer, the insurer could not be
expected to repair the ship, as doing so would be an act inconsistent with the owner’s supposed continued
rights, unless the underwriters were to be deemed “subrogated owners”), Aetna Fire Insurance Co. v.
Tyler, 16 Wendell 385; 30 Am. Dec. 90, 95 (N.Y. 1836) per Walworth C. (“This principle of equitable
subrogation or substitution of the underwriters in the place of the assured, is recognized by every writer
on the subject of insurance, and is constantly acted upon in courts of law as well as in equity”) and Varet
v. New York Insurance Co., 7 Paige Ch. 560, 567 (N.Y. 1839) per Walworth C. Early American uses in
the context of suretyship include Warner v. Beardsley, 8 Wendell 194,201 (N.Y. 1831) per Walworth C.
(sPeaking of the civil law), and Douglass v. Fagg, 35 Va. (8 Leigh) 588 (1837).

2 Marasinghe, “An Historical Introduction to the Doctrine of Subrogation I1,” (1976) 10 Valparaiso U.
L. Rev. 275, 285, is of the opinion that the first use in an English court (actually the Judicial Committee of
the Privy Council) was in a Quebecois appeal, Quebec Fire Insurance Co. v. St. Louis (1851) 7 Moore
P.C. 286.

'* The earliest reported use of the word in the insurance context in Ireland seems to have been in Andrews
v. Patriotic Assurance Company of Ireland (No. 2) (1886) 18 L.R. Ir. 355.

'2% philippe de Renusson (1632-1699). See Mestre, op. cit., n° 17, note 17.

e Notably, Joseph Story, in Commentaries on Equity Jurisprudence (4™ ed., 1846), §§ 499, 636. Also,
S.F. Dixon’s work, already cited, and the later nineteenth century treatises, H.N. Sheldon, The Law of
Subrogation (1* ed., 1882, 2" ed., 1893) and G.E. Harris, 4 Treatise on the Law of Subrogation (1889).
"7 Principally, Kent C. See his judgments in Cheesebrough v. Millard, 1 Johns. Ch. 409, 414 (N.Y.
1815), King v. Baldwin, 2 Johns. Ch. 554, 562 (N.Y. 1817) and Hayes v. Ward, 4 Johns. Ch. 123, 132
(N.Y. 1819). See also Warner v. Beardsley, 8 Wendell 194, 199 (N.Y. 1831) per Walworth C. and
Douglass v. Fagg, 35 Va. (8 Leigh) 588, 598, 601 (1837), where Parker J. and Tucker P. quoted with
approval Pothier, op. cit., n° 520.
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applied in the two systems,'”® and the idea of a coherent doctrine seems to have been imported back into

English law during the nineteenth and twentieth centuries.

1.6 Subrogation; whether a right or a remedy

It is traditional to speak of a right of subrogation; that is, to say that upon the payment of the
debt of another party, or of a debt for which the payer and another are liable, or upon the application of
money lent to the payment of a claim, the payer or lender is thereupon subrogated to the rights of the
creditor who is paid off. It appears to follow from this theory that there can be no judicial discretion to
“withhold” a finding that a party has been subrogated. A judge, in ruling on whether or not subrogation
has taken place, is merely deciding an historical fact.'” The most he could do would be to find that by
reason of some factor rendering the payer or lender’s case unmeritorious, subrogation had not taken place.

130 that a court had a discretion to hold that an insurer had not been

Lord Denning M.R. stated in one case
subrogated to an employer’s right to sue its employees. However, this was an isolated comment, and was
justifiably criticised as being a mere expression of dislike for the consequences of subrogation in that

case.”! There have also been dicta to the effect that “the equitable doctrine of subrogation will not be

» 132

applied when its application would produce an unjust result.”"** In Bankers Trust Company v. Namdar,"”

Peter Gibson L.J. said

'8 Story, op. cit., § 636.

"2 In In re Butler’s Wharf Ltd. [1995] B.C.C. 717, 724, Mr. Richard Sykes, Q.C., sitting as a deputy High
Court judge, stated that “notions of equity and unjust enrichment” were irrelevant to the surety’s
entitlement to subrogation: “It is far too late to be considering whether it is just that subrogation should be
permitted in the factual circumstances which exist in the present case: subrogation has become part of the
armoury available to a surety when he has discharged the whole of the debt guaranteed.” See also /n re
Chipboard Products Ltd. (in liquidation), unreported, High Court, Barr J., 1984 No. 7316 P, 20™ October,
1994 and Bankers Trust Company v. Namdar, unreported, Court of Appeal of England and Wales, 14"
February 1997.

B9 Morris v. Ford Motor Co. Ltd. [1973] Q.B. 792, 807.

131 R.P. Meagher, W.M.C. Gummow and J.R.C. Lehane, Equity: Doctrines and Remedies (3" ed., 1992),
§ 904: “There is much to be said for the principle that equity might, on equitable grounds, decline
assistance for a party asserting subrogation, but the criteria mentioned by Lord Denning really reflect no
more than a dislike for Lister’s case and this does not appear properly open to him” (referring to Lister v.
Romford Ice and Cold Storage Co. Ltd. [1957] A.C. 555, where the House of Lords held that an
employer’s insurer had been subrogated to the employer’s right to indemnification from an employee
against the employer’s liability to a third party injured by the act of the employee).

% Boodle Hatfield & Co. v. British Films Ltd. [1986] P.C.C. 176, 183 per Nicholls J. In Banque
Financiére de la Cité v. Parc (Battersea) Ltd. [1998] 1 All E.R. 737, 753, Lord Hutton seemed to restate
this phrase as a presumption that subrogation will take place: “the doctrine of subrogation is to be applied
unless its application would produce an unjust result.” In Wagner v. Elliott, 95 Pa. 487 (1880), the court
refused to hold that a surety had been subrogated to a certain right, apparently on the ground that it would
be unduly harsh on a third party. The case was pleaded as praying for a “decree of subrogation,” which
the court evidently felt it had a discretion to withhold. See further on the case, section 7.10, post. Cf. Acer
v. Hotchkiss, 97 N.Y. 395, 402 (1884) per Finch J.:
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“Subrogation is an equitable remedy which the court allows in a number of differing
circumstances to reverse the unjust enrichment of a party. The court has no general discretion
whether to give the remedy, but does so in recognised circumstances which make it

unconscionable for that party to deny the proprietary interest claimed by another party.”'*

It is felt that, in cases where subrogation was intended by the parties, or is taken to have been
intended either because of the notoriety of application of the doctrine, or because of some other
presumption, it should be regarded as a right, existing independently of any judicial determination. In
such cases, among which those of insurers and sureties can normally be classed, subrogation does appear
to be a right, and an invariable and automatic companion of payment.'** In other cases, where no question
of the intention of the parties occurs it is more easily seen as a remedy."® Recent English judicial
comment has adopted this view."” One is tempted to compare the position of the constructive trust, the
status of which has been a topic of some controversy, some regarding it as an institution of substantive

law, others as a remedy.138
1.7 Structure of the following sections
This thesis argues that subrogation cannot be encapsulated into a single pattern, or even a set of

coherent patterns. This view must inevitably influence the structure of the thesis. For instance, Mitchell’s

thesis is that all, or nearly all of the cases dealing with subrogation can be explained using an unjust

“The doctrine of subrogation is a device to promote justice. We shall never handle it unwisely if
that purpose controls the effort, and the resultant equity is steadily kept in view.”

133 Unreported, Court of Appeal of England and Wales, judgment delivered 14™ February 1997.

"% There is a similar passage in Boscawen v. Bajwa [1996] 1 W.L.R. 328, 335 per Peter Gibson L.J.

3 Compare Dixon, op. cit., 52, 78-80, 93-4, 178, who took the view that although the surety had an
undoubted right of subrogation, it was a mere equity until such time as the surety obtained an actual
assignment of the creditor’s rights. However, he also describes the surety’s right to demand a transfer of a
security as being “an absolute charge during the existence of the debt” (at 96).

136 E.g., Mitchell, op. cit., 3, 4. Cf. Dixon, op. cit., 47, referring to subrogation as an “equitable remedy.”
"7 Bankers Trust Company v. Namdar, unreported, Court of Appeal of England and Wales, 14™ February
1997; Banque Financiére de la Cité v. Parc (Battersea) Ltd. [1998] 1 All E.R. 737, 747 per Lord
Hoffmann. Lord Hoffmann seems to have placed more emphasis on the remedial role of subrogation than
on the contractual right.

1% Birks, op. cit., 89, describes this debate as “unintelligible and infinitely damaging.” In Chase
Manhattan Bank N.A. v. Israel-British Bank (London) Ltd. [1981] Ch. 105, Goulding J. had to decide
whether the existence of a constructive trust over moneys mistakenly paid was a provision of the
substantive or procedural law of the State of New York. He decided that the payer’s equitable interest
arose as a matter of substantive law. However, he also said (128) that there was no occasion to draw a line
between the two in that case. In Westdeutsche Landesbank Girozentrale v. Islington London Borough
Council [1996] A.C. 669, 716, Lord Browne-Wilkinson seemed to show some receptivity to the remedial
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enrichment analysis. It is therefore logical for him to classify cases according to the “unjust factor” which
he thinks gave rise to the remedy in each case. That is also a classification which makes it difficult for the
reader to locate material by subject-matter. As this thesis disputes the consistency of the topic, it is
inevitable that different instances of subrogation will have to be considered separately. However, in
chapters two and three, a survey is attempted of certain basic features which may be common to different
categories of subrogation. Even here, it will be noted, generalisations tend to be hedged around with
qualifications, and it is often necessary to give separate consideration to the different categories within a

single section.

The second part of the thesis examines the broader classes of persons who may be entitled to
subrogation: those who pay the debt of another, and those who lend money to assist in the payment of a
debt. Here, the case law is disordered. The role of intention is disputed. Some cases may be ones of
intention, some of the reversal of unjust enrichment. The internal structure of this part is somewhat closer
to that used by Mitchell, as it attempts to isolate the reasons why subrogation occurred in each of the cases

considered.

The third part of the thesis consists of a consideration of some of the more important individual
categories of subrogation. No attempt is made at synthesis here, although comparisons are made where
they seem apposite. The aspects of the individual categories generally considered in the third part are

those which most resist assimilation.

constructive trust. See also Lord Goff of Chieveley and G. Jones, The Law of Restitution (5th ed., 1998),
84-9.
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CHAPTER 2
REQUIREMENTS FOR THE AVAILABILITY OF SUBROGATION
2.1 Payment

A party cannot be subrogated to the position of a creditor unless he has either paid the creditor or
has parted with funds which have been used to pay the creditor. An illustration is provided by the case of
Coursolles v. Fookes." The plaintiff in that case was an execution creditor against certain lands. He
succeeded in an action to impeach a first mortgage as a fraudulent conveyance. He failed in an action to
have a second mortgage on the same land set aside. He then claimed that he had been subrogated to the
position of the first mortgagee, lest the second mortgagee profit from his diligence at his expense (at a
later date, no doubt the case would have been argued on the basis that the second mortgagee would
otherwise have been unjustly enriched). The court held that he had not been subrogated to the priority of

the first mortgage, as he had not paid money or given anything in satisfaction or extinction of a claim.’

Where a secured creditor re-financed its loan by entering into a guarantee for the debtor with a
third party, using funds released through the giving of the guarantee to discharge the secured loan, and
taking fresh security on the same property to secure its liability as surety (which turned out to be invalid),
the surety was held not to have been subrogated to the benefit of the earlier, valid security (which it itself
had held). The first problem was that the surety was claiming to have been subrogated to its own former
rights. The second problem was that the surety had not provided the money to discharge the debt owed it
by the debtor.’

However, it is comfortably established that payment need not be in money; the acceptance of
anything by the creditor in satisfaction of the claim will suffice.' Payment is nonetheless sufficient for a

discharge leading to subrogation if made in instalments.’

' (1889) 16 O.R. 691.

? In any event, he was in effect claiming to have been subrogated to the priority of a void mortgage.

* Bankers Trust Company v. Namdar, unreported, Court of Appeal of England and Wales, 14™ February
1997.

* The giving of a promissory note by a surety to the creditor has been held to be a sufficient payment to
entitle the surety to sue the principal debtor for indemnification: Barclay v. Gooch (1797) 2 Esp. 571;
Cumming v. Hackley, 8 Johns. 202,206 (N.Y. 1811); Reed v. Van Ostrand, 1 Wendell 424; 19 Am. Dec.
529, 532 (N.Y. 1828) (dictum, per Savage C.J.); Miller v. Howry, 3 Penrose & Watts 374; 24 Am. Dec.
320, 322 (Pa. 1832); McKenna v. Harnett (1849) 13 I.L.R. 206; Gore v. Gore [1901] 2 L.R. 269. Cf.
Maxwell v. Jameson (1818) 2 B. & Ald. 51; Whelan v. Crotty (1868) 2 1.L.T.S.J. 285; Power v. Butcher
(1829) 10 B. & C. 329, 346-7 per Parke J. (“The giving of a security to pay is not equivalent to actual
payment”); Rodgers v. Maw (1846) 15 M. & W. 444, 449; Taylor v. Higgins (1802) 3 East 169. In the
latter case, it was held that a bond, being a mere obligation to pay, was not the equivalent of cash. A
negotiable instrument might often be treated as such because otherwise, if the instrument were negotiated,
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2.2 Necessity to show that the money paid was used to pay off a debt

If one regards subrogation in any particular case as being a restitutionary remedy, then it appears
that one who claims it will have to undertake an identification process before he can make his claim.® He
must show that the discharge of a debt is the exchange product of money with which he parted.” In the
simplest case, where one pays money to the creditor of another, there is no difficulty in establishing that
the payer has caused the debt to be paid off.* On a strict restitutionary theory, one might say that the
process of identifying an enrichment received by the debtor at the expense of the payer is a simple one:
the discharge of the debt is the enrichment received by the debtor, and this can be identified as the product
of the money paid by the payer directly to the creditor. The payer can then claim restitution of the amount
of this enrichment.” Since the case is so simple, ordinarily one would not dissect it so minutely. However,
problems of identification may arise in two cases: first, where the payer lends money to the debtor, who
then pays off a creditor, and secondly, where one’s money is wrongfully taken, and the true owner wishes

to identify its product so that he can claim it (traditionally, a “tracing claim”).

If one holds that an identification and claiming exercise is always necessary in cases of
subrogation, then, at least on Birks’ view, subrogation is always a restitutionary remedy.' This is because
Birks has argued that in any case where a tracing (i.e., identification) exercise is carried out, the
claimant’s rights to the product of the exercise are always restitutionary, even if the initial right was a

proprietary one.'" This derives from Birks’ view that a claimant with a right to trace has only a power to

the acceptor or maker might be forced to pay a second time, to a new holder in due course. In Fahey v.
Frawley (1890) 26 L.R. Ir. 78, it was held that the transfer of land by the surety to the creditor was
equivalent to payment, if the creditor had been willing to accept it. Similar American cases were Ainslie v.
Wilson, 7 Cowen 662; 17 Am. Dec. 532 (N.Y. 1827); Bonney v. Seely, 2 Wendell 481, 482 (N.Y. 1829);
Lewis v. Lozee, 3 Wendell 79, 82 (N.Y. 1829); Gilchrist v. Cunningham, 8 Wendell 641, 644 (N.Y.
1832); Rodman v. Hedden, 10 Wendell 499, 501 (N.Y. 1833); McCrea v. Purmort, 16 Wendell 460, 475
(N.Y. 1836); Clark v. Fairchild, 22 Wendell 576, 584 (N.Y. 1840), per Cowen J.

* Gilbert v. Dunn, 218 Ga. 531; 128 S.E. 2d 739 (1962).

% Smith divides traditional “tracing” into two parts: first, a process of identifying a substitute for the
original property; secondly, a claim made to that substitute. He calls the first step “tracing” and the second
“claiming”: The Law of Tracing (1997), generally, and in particular, 6-24.

’ Mitchell, op. cit., 39; Smith, op. cit., 152-4; Birks, op. cit., 96-8, 373-5.

¥ Cf Mitchell, loc. cit.

? Birks, op. cit., 93-8, 373-5.

' This is the view of Mitchell, /oc. cit.

"' Birks, “Establishing a Proprietary Base,” [1995] Rest. L. Rev. 83, 91-2. In “Restitution,” [1996] All
E.R. Annual Review 366, 371, he writes:

“The right in the money at the end of the tracing chain is not the same right as the trustee
[claimant] held at the head of that chain. At the head of the chain he was entitled to a claim in
personam against a bank. At the end of the chain he was the owner of money paid into court by
another bank. That is not a survival of a pre-existing proprietary right... The Jones right is a new
right, raised in the form of a power by operation of law and later crystallised by the act of the

29



re-vest property in him. This power “is generated by the unjust enrichment of the alienee in order to effect

restitution.” '

When value is traced into a new asset, a new right arises, to reverse the enrichment of the
respondent.”” As this right is created in order to effect the return of property to the claimant, Birks
classifies it as restitutionary.'* It may be noted that in an earlier work, Birks recognised an intention-

. 15
based, consensual route to subrogation.

However, where an intention-based theory applies, on one view, there may not be a need to
prove that the money paid was used to discharge a debt.'® If the payer can establish that it was a mutual
intention that he should succeed to the position of an existing creditor, or that he paid in the expectation of
receiving security, which has been disappointed, then it may be proper to hold that the debtor should not
be permitted to deny that the payer’s money paid off the debt. This presumption would be conclusive as
against the debtor himself. It would operate against other creditors, subsequent to the one who was paid,
unless they could prove that the prior creditor was paid with money from another source.'” There is little
case law on the point, which can perhaps be explained for two reasons. First, issues of identification have
seldom arisen in cases where subrogation was at issue. Secondly, where identification has been an issue,
the nature of the case may have been such that intention was not a realistic ground on which subrogation

could be based."

power-holder. The raising of the power effects restitution or, more accurately, enables the power-
holder to effect restitution, thus reversing an unjust enrichment of the other at his expense.
Restitutionary in effect, the right cannot be explained in terms of any originating event other than
unjust enrichment.”

In “On taking seriously the difference between tracing and claiming,” (1997) 11 T.L.I. 2, 10 note 45, the
same author states that in some cases the law may vindicate a right of property born out of unjust
enrichment, giving Trustee of the Property of F.C. Jones & Sons (a firm) v. Jones [1996] 3 W.L.R. 703 as
an example.
:z Birks, “Establishing a Proprietary Base,” [1995] Rest. L. Rev. 83, 92.

Ibid.
" Birks, Introduction to the Law of Restitution (1985, rev. ed. 1989), 57-64. Also, Smith, op. cit., 300.
'3 Birks, op. cit., 390-3, stating that Nottingham Permanent Building Society v. Thurstan [1903] A.C. 6
can only be understood as turning on the payer’s intention. Mitchell thinks that the decision is
unjustifiable on a “proprietary base” theory, but can perhaps be justified on the ground that the parties’
mutual intent would otherwise have been thwarted: op. cit., 158.
' See also Smith, op. cit., 152, note 82, who adopts Mitchell’s categories of simple and reviving
subrogation. He then states that

“Simple subrogation is often considered to have a contractual basis. If it is explicable in terms of
unjust enrichment, it arises from enrichment and deprivation which are not connected by
tracing....”

'7.¢f. Villiers, “A path through the subrogation jungle: whose right is it anyway?” [1999] L.M.C.L.Q. 223,
244, observing that on one view a causal relationship between payment and discharge should be

sufficient.

'® In Blackburn Building Society v. Cunliffe, Brooks, & Co. (1882) 22 Ch. D. 61, the Court of Appeal held
that a lender under an invalid contract of loan could enforce his loan in so far as the borrower had applied
the funds in payment of valid debts. Lord Selborne L.C. stated on behalf of the Court: “that the burden of
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In many cases where funds were advanced to finance a purchase or the discharge of an
incumbrance, it is undisputed that the funds were in fact so used. In cases where the funds were
misapplied or where the lender could not enforce his own claim or security, but claims to have been
subrogated to the rights of creditors whom the borrower paid off, the lender may encounter more

difficulty in establishing that his advance was used to pay off a particular debt.

An early decision which seems to have turned on this difficulty is Hooper v. Eyles."” A guardian
borrowed money to pay off an incumbrance on an infant’s estate, promising the lender to grant him a
security for it. The guardian died before granting the security. The lender sought “satisfaction” out of the
infant’s estate, on the ground that his funds had been used to discharge the incumbrance on it. The Lord
Keeper refused to grant such a decree, apparently on the ground that the lender could not be permitted to

trace his advance into the payment of the incumbrance:

“Without some contract or agreement, you cannot charge the land or follow the money, though

invested in land, or applied to pay off the incumbrance.”*

Nonetheless, the lender was granted a personal remedy. The guardian had paid out a greater amount in
discharge of the infant’s estate than she had received. The Court therefore decreed that an account should
be taken of the balance accruing in favour of the guardian’s estate, and that this amount should be raised

out of the infant’s estate, and applied in payment to the lender.'

proving this lies on [the lender]; and that, in satisfying that burden they cannot have the benefit of the rule
in Clayton’s Case [Devaynes v. Noble; Clayton’s Case (1816) 1 Mer. 572].” However, given that the
initial contract of loan was invalid and could not be enforced, the issue of intention appears not to have
been a realistic ground on which the lender could have claimed to have been subrogated. In Boscawen v.
Bajwa [1995] 4 All E.R. 769, Millett L.J. did make use of a conclusive presumption of intention by a
recipient to “keep a charge alive” in favour of a payer, thereby making subrogation possible in his view.
However, this was afier Millett L.J. had satisfied himself that the payment had been used to pay the debt.
' (1704) 2 Vern. 480; Eq. Ca. Abr. 262, pl. 5.

2 He cited Kirk v. Webb (1698) 2 Vern. 404; Pre. Ch. 84, perhaps the earliest reported equitable tracing
case. See Oesterle, “Deficiencies of the Restitutionary right to Trace Misappropriated Property in Equity
and in U.C.C. § 9-306,” (1983) 68 Cornell L. Rev. 172, 177 note 10. For a more modern authority
illustrating the necessity of showing that the advance which one made was used to pay off an
incumbrance, see /n re Watson's Estate (1898) 33 1.LL.T.S.J. 58 (note); “Marshalling of Securities,” (1899)
33 LLL.T.S.J. 185 (in that case, the lender already had a mortgage on the property at the time of his
advance, though its validity was later impugned - the lender advanced money to a borrower on the same
day that the borrower paid off an earlier mortgage; Ross J. held that there was insufficient evidence to
establish that the borrower had used the funds advanced by the lender to discharge the earlier mortgage,

so the lender could not claim to have been subrogated to the position of the earlier mortgagee); Boscawen
v. Bajwa [1995] 4 All E.R. 769.

' In Munster and Leinster Bank v. McCann [1937] Ir. Jur. Rep. 40, 42, FitzGibbon J. cited this case (with
Inre Leslie; Leslie v. French (1883) 23 Ch. D. 552 and Falcke v. Scottish Imperial Insurance Co. (1886)
34 Ch. D. 234) as authority for the proposition that “a stranger in interest acquires no lien by such an
advance” (an advance to pay the purchase price of land under the Land Acts). However, one should
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A lender failed in the far more recent case of Parkash v. Irani Finance Ltd.** for the same
reason. In that case, a lender to a purchaser claimed to have been subrogated to the rights of a first
chargee, whose charge had been paid off by the vendor at the time of closing the sale. The claim failed

because there was no evidence that the money paid by the lender had been used to pay the charge.”

The payer may be able to establish that the money lent was used to pay a creditor by using
accounts or other records. This occurred in Boscawen v. Bajwa.** In that case, a lender advanced funds to
a prospective purchaser’s solicitors on terms that the money was to be used to purchase the property, or
otherwise to be returned to the lender. The purchaser had agreed to grant the lender a mortgage of the
property after completion. The purchaser’s solicitors paid the money to the vendor’s solicitors. The
vendor’s solicitors placed the money in their client account, and then paid off an existing mortgage on the
property, by paying an amount larger than the amount which had been paid to them by the purchaser’s
solicitors. The sale was never completed. Millett L.J., with whom the other members of the Court of
Appeal agreed, held that the book-keeping records of the vendor’s solicitors, though made after the
payment, were evidence that those solicitors had appropriated the lender’s advance to the discharge of the

mortgage.”

In Banque Financiéere de la Cité v. Parc (Battersea) Ltd.*® a lender had advanced funds to the
manager of the holding company of a group. The manager procured the lender to advance an equivalent
sum directly to the defendant company. The defendant company used the funds to pay off a secured
creditor. The defendant company then issued a promissory note in favour of the manager, who assigned it
to the lender. On those facts, Lord Hoffmann (with whom a majority of members of the House of Lords
sitting agreed) held that there was no difficulty in showing that the lender’s money had been applied to
pay off the secured creditor, even though the loan had notionally been made to the manager rather than the

defendant company itself.”’

compare Bank of Ireland Finance Ltd. v. D.J. Daly Ltd. [1978] L.R. 79; Highland Finance Ireland Ltd. v.
Sacred Heart College of Agriculture Ltd. [1998] 2 I.R. 180, affirming [1992] 1 .R. 472. Note also Red
River State Bank v. Reierson, 533 N.W. 2d 683 (N.D. 1995); [1996] Rest. L. Rev. § 314, note by Kull.
211970] Ch. 101.

It would appear that the lender would have been well advised to have sought discovery of the vendor’s
bank records.

24119951 4 All E.R. 769.

% In a rather similar case, Penn v. Bristol and West Building Society [1995] 2 F.L.R. 938, the court seems
to have been readily satisfied that money lent had been used to pay off a mortgage, not finding it
necessary to discuss the matter.

%611998] 1 All E.R. 737.

711998] 1 Al E.R. 737, 748. Lord Hoffmann noted that the case was in that respect stronger than
Boscawen v. Bajwa [1995] 4 All E.R. 769. The fact that there were differences in the contracts of loan
between the lender and the manager and the manager and the defendant company was immaterial.
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In the absence of direct evidence, where money is paid into an active current account, a court
may apply the rule in Clayton’s Case,”™ which is a presumption of the intentions of debtor and creditor, in
the absence of evidence of a contrary intention, that payments made out of such an account will be
presumed to have taken place in the same order as payments made in.?’ In other words, first in, first out.
This has been applied in a series of cases involving the claim of a lender to a company or its liquidator to
have been subrogated to the preferential claims of employees for wages.’® To evade the arbitrary results of
this rule, banks will usually open a wages account if a company faces difficulties, and debit wage cheques

against this account, while crediting lodgments to the company’s other accounts.”!

Some authors have suggested that the decision in Barlow Clowes International Ltd. (in liq.) v.
Vaughan® indicates that the courts may adopt a more flexible approach in identifying the eventual
application of an advance.” That case is not, however, one where a lender attempted to prove that his
advance had discharged a liability of the borrower. Rather, the Secretary of State for Trade and Industry
had made compensation payments to investors in failed schemes operated by the company. In return for
these payments, the investors had subrogated the Secretary by contract to their previous claims against the
company. The difficulty arose in identifying the investors to whose deposits the remaining assets were
attributable. Rather than applying the rule in Clayton’s Case, or the “rolling charge” method,* the Court

of Appeal held that the Secretary should recover pari passu in respect of each investor.® The decision

¥ Devaynes v. Noble; Clayton’s Case (1816) 1 Mer. 572.

2 Against the use of Clayton’s Case is a curious dictum of Lord Selborne L.C. in Blackburn Building
Society v. Cunliffe, Brooks, & Co. (1882) 22 Ch. D. 61, 71. See also In re Birkbeck Permanent Benefit
Building Society [1912] 2 Ch. 183, 198 per Neville J.; In re M.J. Cummins Ltd. (in vol. lig.); Barton v.
Bank of Ireland [1939] L.R. 60, 61, 62. Note Birks, “Persistent problems in misdirected money: a quintet,”
[1993] L.M.C.L.Q. 218, 219: “Such is the nature of Clayton’s Case: it allows the tracing exercise to cope
with the seeming impasse of a solera problem - a bank account or other fund which, like a barrel of
madeira, has constantly been drawn off and topped up; but the firmness of its answer is paid for in
brutally abrupt discrimination within a queue of similar claimants.” See generally, L.D. Smith, 7he Law of
Tracing (1997), 189-194.

% See In re Primrose (Builders) Ltd. [1950] 1 Ch. 561; Station Motors Ltd. (in vol. lig.) v. Allied Irish
Banks Ltd. [1985] L.R. 756.

- Cf Inre E.J. Morel (1934) Ltd. [1962] Ch. 21, where this system failed. Where a lender has advanced
funds to meet both preferential and non-preferential claims, and holds security for all of his advances, he
is entitled to appropriate the proceeds of the security to the non-preferential claim: /n re William Hall
(Contractors) Ltd. [1967] 2 All E.R. 1150. By contrast, where set-off operates by statute, the creditor
cannot “appropriate” the claim to be set off against his own non-preferential claims. It now appears that
the set-off will operate rateably against the preferential and non-preferential claims: /n re Unit 2 Windows
Ltd. [1985] 3 All E.R. 647.

211992] 4 All E.R. 22.

33 Goff and Jones, op. cit., 109; Mitchell, op. cit., 40; R.A. Pearce and J. Stevens, The Law of Trusts and
Equitable Obligations (1995), 527-8. See also H. Delany, Equity and the Law of Trusts in Ireland (2™ ed.,
1999), 640-1; Smith, op. cit., 267-270.

3 Under which a debit to a particular account at a particular time would be apportioned rateably among
each of the depositors to that account; see /n re Ontario Securities Commission and Greymac Credit
Corp. (1986) 55 O.R. (2d) 673.

% This was stated to be similar to the apportionment of assets between depositors and shareholders in
Sinclair v. Brougham [1914] A.C. 398.
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appears to have been a pragmatic one, motivated by the difficulties in unravelling the multiple transfers of

funds, and one may doubt whether the approach will find favour in less complex situations.

Where the payer is able to show that a person who received payment and mixed it with other
funds did so in a fiduciary capacity, a series of presumptions or “tracing rules” will become available to
help him in the identification process.”® The traditional view has been that the equitable tracing rules are
available only where the recipient occupied a fiduciary position with regard to the payer.”” If the recipient
did not receive the money in a fiduciary capacity, then it seems that, at least in theory, the payer should
still be able to trace his payment, at least for the purpose of establishing the eventual product of the
money.*® This does not mean that he would necessarily be entitled to assert a proprietary remedy over the

product.

Aside from Boscawen v. Bajwa,”® no court seems to have recognised the fiduciary requirement as
a prerequisite to subrogation in any context. It seems that the better view is that a payer who could not
show that the recipient occupied a fiduciary position with regard to him should still be entitled to trace his
payment,’ but the rules which establish presumptions in favour of beneficiaries as against fiduciaries
would not apply. Smith asserts that these rules are rules of identification of substitutes of property, and
that they apply at common law as well as in equity to wrongdoers of types other than fiduciaries."" The

rules will be set out briefly in traditional form:*

% Goff and Jones, op. cit., 105-114.

*7 In re Diplock’s Estate; Diplock v. Wintle [1948] Ch. 465. This supposed requirement is the subject of
sustained attack by Smith, op. cit., 120-130. A fiduciary relationship has sometimes been easily
established, however: it has been held that a recipient of a mistaken payment is a fiduciary with respect to
the payer: Chase Manhattan Bank N.A. v. Israel-British Bank (London) Ltd. [1981] Ch. 105; O’Brien v.
O'’Brien, unreported judgment, Costello J., 18" October, 1983, 1983 No. 4110 P (I am indebted to Mr.
Nicholas Butler, Barrister, for supplying me with a copy of the judgment in the latter case). The
conclusion in Chase Manhattan that money paid under a mistake was held on constructive trust was
attacked by Lord Browne-Wilkinson in Westdeutsche Landesbank Girozentrale v. Islington London
Borough Council [1996] A.C. 669, 714-5, who was, however, prepared to concede that such a trust might
have arisen as soon as the recipient became aware of the mistaken payment. See also Delany, op. cit., 644-
7. Pearce and Stevens, op. cit., 534, offer the view that criticism of the requirement has been over-stated,
as there has seldom been a difficulty in establishing a fiduciary relationship. If Smith is correct, and
similar rules are available at common law, where, for historical reasons, there could have been no such
fiduciary requirement, then it makes little sense for a precondition to be imposed on the same process in
equity.

% One modern critical view is that the use of the tracing process should not be dependent on a fiduciary
relationship. However, the nature of the claim which the payer may make to the end-product of the tracing
exercise may depend upon the establishment of a fiduciary relationship: Smith, op. cit., 340 et seq.
11995] 4 All E.R. 769.

O Cf. Dublin Corporation v. Building and Allied Trades Union, unreported judgment, Budd J., 6" March,
1996, at 41, reversed, without reference to this point, [1996] 2 L.R. 468.

;" Op. cit., 194-215. Goff and Jones, op. cit., 103 et seq., deal with the rules under the heading of
“identification,” but then interchange this with language which speaks in terms of claiming.

“2 For greater elaboration, see Goff and Jones, op. cit., 105-114.



(i) where a trustee or other fiduciary mixes the beneficiary’s money with his own, the
beneficiary should have prior claim over the mixed fund; in this regard, the trustee will be
presumed to have dissipated his own portion of the mixed fund before that of the
beneficiary;*

(ii) where the fiduciary has mixed the moneys of two beneficiaries, they should share the fund
pari passu, unless the mixed funds have been lodged to the credit of an active, unbroken
banking account, in which case, the rule in Clayton’s Case applies inter se; the claims of any
beneficiary take priority over that of the fiduciary himself;**

(iii) a bona fide transferee for value without notice of the beneficiary’s interest will take priority
over the beneﬁciary;45

(iv) a volunteer without notice will hold the fund subject to the claim of the beneficiary;

3 In re Hallett’s Estate (1880) 13 Ch. D. 696, where Jessel M.R. and Baggallay L.J. held that the rule in
Clayton’s Case should not apply to govern the order of appropriation of trust funds. Rather, the trustee or
fiduciary holding them must be taken to have first used his own funds to pay debts incurred for his own
purposes, and to have reserved the trust funds till last. Thesiger L.J. dissented. See Goff and Jones, op.
cit., 106-7; Oesterle, op. cit., 207, note 66. However, if the money first drawn out was preserved, and that
which remained dissipated, the trustee would be taken to have dissipated his own funds: /n re Oatway
[1903] 2 Ch. 356. See now Foskett v. McKeown [1997] 3 All E.R. 392, 403-4 per Scott V.-C., who also
noted that the beneficiary could alternatively claim to have a charge over the product of the commingled
fund in order to recover his funds plus interest. He described this as a restitutionary remedy. Later in his
judgment (at 408), Scott V.-C. stated that where trust funds were used by a trustee in the improvement or
enhancement of his own property, the beneficiary would undoubtedly be entitled to a charge to reimburse
himself, but would only be entitled to a pro rata share in the value of the property (on the basis of a
constructive trust) if he could show that the use of his funds had increased the value of the property. In
Hart v. Ten Eyck, 2 Johns. Ch. 62, 108 (N.Y. 1816), Kent C. said that “[i]f a party having charge of the
property of others, so confounds it with his own, that the line of distinction cannot be traced, all
inconvenience of the confusion is thrown upon the party who produces it, and it is for him to distinguish
his own property or lose it.” Some American courts have applied a rule that, if a fiduciary mingles his
own funds with those of a beneficiary, and then pays premiums on a policy on his own life with those
funds, the burden of proof is on the fiduciary to show that the premiums were not paid with the
beneficiary’s money: Succession of Onorato, 219 La. 1, 32; 51 So. 2d 804, 814; 24 A.L.R. 2d 656 (1951).
This can effectively work in the opposite way to the presumption stated in the text: the fiduciary may pay
premiums using the first funds to be withdrawn, leaving a balance in the commingled fund. Under the rule
stated in the text, it would be presumed that the fiduciary used his own funds to pay the premiums, and
that the balance in the fund represented the beneficiaries’ money.

* See also Foskett v. McKeown [1997] 3 All E.R. 392, 404 per Scott V.-C. As to the application of the
rule in Clayton’s Case to lodgments to the credit of an active, unbroken banking account (e.g., a current
account), see /n re Hallett’s Estate (1880) 13 Ch. D. 696; In re Hughes, A Bankrupt [1970] L.R. 237, 243.
If moneys have been lodged to any other form of account, such as a deposit account, the loss must be
borne pari passu. See Goff and Jones, op. cit., 108-9. However, the circumstances may be such that the
claim of one beneficiary may be regarded as superior to that of others, thereby entitling that claimant to
repayment ahead of other beneficiaries, who might share the balance of the funds pari passu as between
themselves: In re Money Markets International Stockbrokers Ltd. (in lig.), unreported judgment, Laffoy
1,2 July 1999, 1999 No. 32 Cos., at 14-15. However, the account there was a current one, and Laffoy
J. accepted that it was settled law that Clayton’s Case applied unless displaced, as on the ground that it did
not accord with the intention or presumed intention of the beneficiaries of the trust funds. However, the
claimant beneficiary under consideration in that judgment was entitled to succeed on the facts even if
Clayton’s Case applied, and therefore, Laffoy J. seems not to have decided whether there was any factor
present which displaced the rule in Clayton’s Case.
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(v) if an innocent volunteer mixes his money with that of the beneficiary, the commingled fund

should be apportioned pari passu.*®

In Boscawen v. Bajwa,"” as has been seen, the payer was able to prove that his money had paid
off a mortgage, without recourse to tracing rules or presumptions. The Court of Appeal nonetheless
seemed to regard it as a prerequisite of the payer’s claim that he should establish that the initial recipient
occupied a fiduciary position with regard to it.** There was no difficulty in that on the facts of the case, so
the court did not dwell on the point. As the application of the payer’s money had been proved, it would
have been preferable if the court had treated the fiduciary relationship as immaterial for the purposes of

tracing the payer’s money. However, it did not feel free to do so.*

The competing creditors of the purchaser also argued that, for the purposes of the tracing rules
set out above, the purchaser had to be treated as an innocent volunteer who had mixed trust funds of the
payer with his own. Millett L.J. held that the owner was not an “innocent volunteer” within the meaning
of the tracing rules. The owner knew that the funds advanced were not for his own use, and that he could
only be entitled to the balance of the purchase price after deduction of the amount due on his mortgage.
Millett L.J. also held that where trust funds had been applied in discharging an incumbrance on property,
there was no legal impediment to holding that the beneficiary had been subrogated to the position of the

incumbrancer.*
2.2.a Whether Lender can trace into the discharge of a debt

In In re Diplock’s Estate; Diplock v. Wintle,”* the Court of Appeal held that even if a claimant
could show that money belonging to it was used by the recipient to discharge a liability which it owed to a
third party (i.e., even if it had a proprietary right in the money), still it could not claim to have been
subrogated to the third party’s rights against the recipient. The Court stated® that the effect of the
payment had been to extinguish the debt which the recipient owed to the third party. Although this

* Goff and Jones, op. cit., 110.

% Goff and Jones, op. cit., 109-110. It appears from both /n re Diplock’s Estate; Diplock v. Wintle [1948]
Ch. 465, 547-8 (per Lord Greene M.R.) and Foskett v. McKeown [1997] 3 All E.R. 392, 404 (per Scott
V.-C.) that where trust funds are used in the improvement of property belonging to an innocent third
party, the beneficiary may not be entitled to any charge over the property unless an increase in the value
of the property can be shown. If an increase could be shown, Scott V.-C. stated ([1997] 3 All E.R. 392,
404) that “[i]t may be that in some circumstances the restitutionary remedy of a charge over the property
would be available to the beneficiaries.”

‘7[1995] 4 All E.R. 769.

**[1995] 4 All E.R. 769, 777.

“11995] 4 All E.R. 769, 777.

9119951 4 All E.R. 769, 782-3. Thus, he disapproved of a passage in the judgment in /n re Diplock’s
Estate; Diplock v. Wintle [1948] Ch. 465, 549-550. See the next section.

°' [1948] Ch. 465, affirmed [1951] A.C. 251, sub nom. Ministry of Health v. Simpson.
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statement has recently been approved in Ireland” and England,* the Court of Appeal in Boscawen v.

Bajwa has recently stated that it should no longer be followed.*

A lender may be subrogated to the benefit of claims which were paid off using his advance even
if the claim only arose after the time of the loan.*® In relation to the converse situation, there are, however,
dicta’’ which suggest that tracing is impossible if the claim of the third party was paid prior to the receipt
of the funds which are being traced. These cases did not refer to the earlier authorities in the context of

subrogation, and in any event, more recent judicial comment®® has left the question open.”
2.3 Whether Creditor must have been paid in full

It is immaterial that the creditor has not been paid in full by the party seeking subrogation, as

long as he has accepted payment in full satisfaction from some party or parties.”’ In the United States and

*2[1948] Ch. 465, 549.

3 P.M.P.A. v. P.M.P.S., unreported judgment, Murphy J., 27" June, 1994, noted [1995] Rest. L. Rev. §
217 by O’Dell, and by Delany, op. cit., 641-2.

3* Bishopsgate Investment Management Ltd. (in lig.) v. Homan [1995] Ch. 211; In re Goldcorp Exchange
Ltd. [1995] 1 A.C. 74 (Privy Council on a New Zealand appeal); Box v. Barclays Bank p.l.c., unreported
judgment, Ferris J., High Court, England and Wales, 24" March 1998, noted [1999] Rest. L. Rev. § 105;
(1998) 10 Credit and Finance Law 37, 38. Those cases concerned payments into an overdrawn bank
account. The courts took the view that there could be no tracing beyond that point, as the funds had
“ceased to exist.”

5511995] 4 All E.R. 769, 782 per Millett L.J., observing that the discharge of a debt is usually a
precondition to subrogation. See also /n re Birkbeck Permanent Benefit Building Society [1912] 2 Ch.
183, where Neville J. held that in so far as w/tra vires depositors with the society (effectively lenders)
could trace their deposits into the discharge of debts of the society, they could claim reimbursement,
apparently pari passu with the ordinary creditors. However, as the society had not kept separate accounts
for the depositors, this was impossible to do. The decision on this point was not appealed.

56 Baroness Wenlock v. River Dee Company (1889) 19 Q.B.D. 155, approved by Porter M.R. in /n re
Lough Neagh Ship Co.; Ex parte Workman [1895] 1 1.R. 533, 542. See also In re Birkbeck Permanent
Benefit Building Society [1912] 2 Ch. 183, 231-2 per Buckley L.J.

57 James Roscoe (Bolton) Ltd. v. Winder [1915] 1 Ch. 62; In re Goldcorp Exchange Ltd. (in receivership)
[1995] 1 A.C. 74; Bishopsgate Investment Management Ltd. (in lig.) v. Homan [1995] Ch. 211, 221 per
Leggatt L.J.

5 Foskett v. McKeown [1997] 3 All E.R. 392, 409 per Sir Richard Scott V.C. However, in the same case
(at 421) Morritt L.J., who dissented (though that may not be material as regards what is in any event
obiter), expressed approval of the comments of Leggatt L.J. in Bishopsgate Investment Management Ltd.
(in lig.) v. Homan [1995] Ch. 211, 221.

> Smith, “Tracing into the Payment of a Debt,” (1995) 54 C.L.J. 290, 292-5 sees no objection to this form
of tracing. See also Agricultural Credit Corporation of Saskatchewan v. Pettyjohn (1991) 79 D.L.R. (4"™)
22.

= Gedye v. Matson (1858) 25 Beav. 310, 312; Drew v. Lockett (1863) 32 Beav. 499; Equity Trustees
Executors Agency Co. v. New Zealand Loan and Mercantile Agency Co. [1940] V.L.R. 201; A.E.
Goodwin Ltd. (in lig.) v. A.G. Healing Ltd. (in lig.) (1979) 7 A.C.L.R. 481; McColl’s Wholesale Pty. Ltd.
v. State Bank of New South Wales [1984] 3 N.S.W.L.R. 365; Russet Pty. Ltd. (in liq.) v. Bach, Supreme
Court of New South Wales, Equity Division, Hodgson J., 23" June 1988, 1988 N.S.W. LEXIS 9434; BC
8801811, at 12; Raffle v. A.G.C. (Advances) Ltd., Supreme Court of New South Wales, Equity Division,
Young J., i September 1989, 1989 N.S.W. LEXIS 11250; BC 8901727; Macedone v. Collins,



civil law jurisdictions, it seems almost universally to be held that before a payer can be subrogated, the
creditor must have been paid in full, or accepted payment of part in satisfaction of the whole.®' The civil
law recognizes a general principle, sometimes expressed by the maxim nemo contra se subrogasse
censetur: no-one is deemed to have subrogated against himself. The meaning of this is that a person who
claims to have been subrogated to the rights of a creditor cannot claim against the debtor until such time
as the creditor has received payment of his claim in full. The subrogated party is not allowed to compete
with the creditor.®> The maxim generally has the effect only of a presumption: the creditor may allow a
subrogated party to compete with him against the debtor. Harris states that the principle found its origin in
the Code of Justinian.”” In civil law systems, the principle is still applied at the present day.** The
common law as applied in Ireland and England does not appear to recognise a general principle to this
effect.®” However, it appears to be accepted in some contexts, though not expressed to be a principle.
Certainly, little or no attempt has been made to adumbrate a rule of general application. By contrast, it is

frequently applied as a rule in the United States.

unreported, Court of Appeal of New South Wales, 20™ December 1996, 1996 N.S.W. LEXIS 3856; BC
9606684, at 56 per Beazley J.A. In In re Fenton, Ex parte Fenton Textile Association [1931] 1 Ch. 85,
Lawrence L.J. said, obiter (at 115): “Even where the principal creditor has been paid in full partly by a
dividend from the estate of the insolvent surety and partly by a dividend from the estate of the insolvent
principal debtor, the trustee of the insolvent surety will not be allowed to prove against the estate of the
principal debtor for the amount which the estate of the surety has contributed towards the payment of the
debt, as it is only when the surety has paid the full amount of the debt that he will be subrogated to the
rights of the principal creditor,” referring to /n re Oriental Commercial Bank (1871) L.R. 7 Ch. 99, 102.
No similar statement is to be found in the latter case, which is an example of the application of the rule
against double proof, as indeed was Fenton. Lawrence L.J. was correct in his conclusion on the facts
before him: if the surety’s trustee had been allowed to prove, it would have been a second proof.
However, if Lawrence L.J. meant to state any broader principle, he was wrong. A statement by Lord
Templeman, speaking on behalf of the Privy Council in China and South Sea Bank Ltd. v. Tan [1990] 1
A.C. 536, 545, seems to suggest that the claimant must himself have paid the entire debt, but the point did
not arise in that case, and the statement was therefore obiter.

' Camden County Welfare Board v. Federal Deposit Insurance Corporation, 1 N.J. Super. 532; 62 A. 2d
416,427 (1948); Schmid v. First Camden National Bank, 130 N.J. Eq. 254, 266; 22 A. 2d 246 (Ch. 1941).
See 11 U.S.C. § 509 (c); In re Valley Vue Joint Venture, 123 B.R. 199, 208; 21 Bankr. Ct. Dec. 513; 13
U.C.C.R. Serv. 2d (Callaghan) 842 (Bkrtcy. E.D. Va. 1991).

52 J. Mestre, La Subrogation Personnelle (1979), states, at § 568, n. 2, that the maxim was referable only
to cases of partial payments. While M. Pothier, Coutumes des Duché, Baillige et Prévoté d’Orléans, et
ressort d'iceux, n° 87 (in M. Dupin (ed.), Oeuvres de Pothier, X (1827)), stated broadly that “subrogation
can never be in opposition to nor prejudicial to the subrogating creditor,” he still only applied the maxim
to cases of partial payments.

% Harris, op. cit., § 28, referring to C. 1.18.8.

 Modern civil codes tend to state that the creditor shall not be prejudiced by subrogating another party.
This may be influenced by the notion that the granting of subrogation by a creditor is something of a
benevolent dispensation by the creditor: he should not be injured by his act. See the French Civil Code,
Article 1252: “[s]ubrogation cannot harm a creditor when he has only been paid in part; in this case, he
can exercise his rights for what remains due to him, in priority to the person from whom he has received
only a part payment.” Mestre, /oc. cit., refers to other similar provisions: Civil Code of Quebec, Article
1157; Civil Code of Spain, Article 1213; Civil Code of Cuba, Article 1213. By contrast, the Italian Civil
Code provides to the contrary, at Article 1205: “if the payment is partial, the subrogated third party and
the creditor have concurrent rights against the debtor, in proportion to what is due to them, in the absence
of an agreement to the contrary.”
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2.3.a Basis for the rule

A number of explanations for the rule have been advanced by French writers.® One rested on the
presumed will of the creditor: the creditor was to be presumed to have consented to subrogation only on
the condition that doing so would not harm him. He was therefore deemed to have reserved priority for
himself as against the subrogated claim of the payer.*” Another proposed justification was that the rule
was based on equity. While equity allowed the subrogation of the payer, equally, it required that the
position of the creditor should not be harmed. Mestre felt that it was unclear why this was a more
equitable solution than allowing the payer and creditor to claim from the debtor in proportion to what each

was owed.®®

Mestre’s preferred solution was to say that it was irrelevant to the creditor whether he was paid
by the debtor, who could not claim subrogation, or by some other person, who could. As far as the
creditor was concerned, partial payment from a third party extinguished so much of the debt, but as
regards the third party, he had a right which could be exercised once the creditor had been fully satisfied.”’
If this view was correct, and the maxim was intended to protect the creditor’s position, it followed that the

creditor could waive this privilege.
2.3.b Application of the rule in common law jurisdictions

It seems that one cannot say that any definite doctrine exists Ireland or England analogous to that
in the civil law. Harris, writing of the American law in 1889, felt that a similar rule existed there, derived
from the civil law, justified by the desire to protect the original creditor.”® Similar views have repeatedly

been expressed by American courts, fearful that any alternative might hinder the creditor in the recovery

% To the contrary is Mitchell, The Law of Subrogation (1994), 41.

% See Mestre, op. cit., § 570.

7 Mestre, loc. cit., citing M. Pothier, Traité de I’hypothéque, § 153; P. de Renusson, Traité de la
Subrogation de ceux qui succédent en lieu et place des créanciers (2™ ed., Paris, J.-A. Sérieux) (1780),
quoted in Mestre, loc. cit., n. 5. This was a widespread view. Voet, Commentary on the Pandects, 46.1.27,
thought that it would be absurd to require a part cession to a surety who paid a part of the debt.

S op. cit., § 572.

% Renusson had expressed a rather similar view:

“the creditor who has not been fully paid remains such for what remains due to him, and always
retains this position until he has been fully paid. The new subrogated creditor cannot say that he
has succeeded to his place and position, because the old creditor himself occupies and fills the
position of creditor. He is not deemed to have left it and ceded it to another until he has fully
been paid his due.”

(Op. cit., at chapter XV, n° 2, cited in Mestre, op. cit., § 573, n. 15).
p P
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of his debt.”" However, it seems to be accepted in the United States that the payer and creditor may agree

to vary this rule, and permit the payer to enforce his rights before the creditor has been paid in full.”
2.3.c Application in cases of Suretyship

In the United States, the rule stated above is applied.” In Ireland and England, the rules in
relation to suretyship are tangled.”* A surety can certainly not claim to have been subrogated until he has
paid the entire amount for which he is liable.”” However, it seems that he may claim to have been

subrogated even where the creditor has not been paid in full, if his undertaking is understood to have been

" G.E. Harris, A Treatise on the Law of Subrogation (1889), § 29. The author’s process of thought is
characteristically opaque, however.

" White v. Nationwide Mutual Insurance Co., 361 F. 2d 785, 787 (4™ Cir. 1966); Travelers Insurance
Company v. Commercial Union Insurance Company, 335 S.E. 2d 681 (Ga. App. 1985); Cherokee
Insurance Company v. Lewis, 371 S.E. 2d 103, 105 (Ga. App. 1988). See generally, Cleary Brothers
Construction Co. v. Upper Keys Marine Construction, Inc., 526 So. 2d 116, 117 (Fla. 3" D.C.A. 1988).

2 See Morrow v. United States Mortgage Co., 96 Ind. 21 (1884), and other cases referred to by A.A.
Stearns, The Law of Suretyship (5™ ed., 1951, by J.L. Elder), § 11.16, note 55. As to provisions for
subrogation in insurance policies, see post.

7 See Harris, loc. cit.; Kyner v. Kyner, 6 Watts 221 (Pa. 1837); Cottrell’s Appeal, 23 Pa. 294, 295 (1854).
Cf. Williams v. Tipton, 5 Humph. 66; 42 Am. Dec. 420, 421 (Tenn. 1844) per Reese J.: “to the extent to
which the complainant [surety] has satisfied the judgment of the creditor, he has a right to be substituted
to such judgment creditor...” More recent authorities are United States Fidelity & Guaranty Co. v.
Centropolis Bank of Kansas City, Missouri, 17 F. 2d 913, 917; 53 A.L.R. 295 (8" Cir. 1927) (“It is a
familiar principle of the law of subrogation that a surety liable only for part of the debt does not become
subrogated to collateral or to remedies available to the creditor unless he pays the whole debt or it is
otherwise satisfied.”); Mellette Farmers’ Elevator Co. v. H. Poehler Co., 18 F. 2d 430, 431 (D. Minn.
1927); Phifer State Bank v. Detroit Fidelity and Surety Co., 97 Fla. 538, 543-4, 121 So. 571, 573 (1929);
Whyel v. Smith, 101 Fla. 971, 975; 134 So. 552, 554 (1931); Ulery v. Asphalt Paving, Inc., 119 So. 2d
432,437 (Fla. 1" D.C.A. 1960). So, a surety in a payment bond for a building contractor could not claim
the benefit of the contractor or his creditor’s rights until it had met or settled the claims of creditors
against the contractor: /n re Eastern Marine, Inc., 104 B.R. 421 (Bkrtcy., N.D. Fla., 1989). The United
States Bankruptcy Code, 11 U.S.C. § 509 (c), subordinates the surety or co-debtor’s claim for subrogation
to the claim of the creditor: “The court shall subordinate to the claim of a creditor and for the benefit of
such creditor an allowed claim, by way of subrogation under this section, or for reimbursement or
contribution of an entity that is liable with the debtor on, or that has secured, such creditor’s claim, until
such creditor’s claim is paid in full...” Greenblatt, “Insurance and Subrogation: When the Pie Isn’t Big
Enough, Who Eats Last?” (1997) 64 U. Chi. L. Rev. 1337, 1348-9, takes the view that the creditor and
surety could not have intended that the surety should be allowed to claim subrogation so as to impair the
creditor’s rights against the principal.

™ One may note the early Exchequer case Anon. (1582) Savile 30, pl. 72, where a surety for a collector of
taxes was not allowed to take the benefit of Crown process to recover from the principal debtor where
there might have been sums remaining “on account” for the creditor. One must also note a contrary
statement by Lord Templeman, speaking on behalf of the Privy Council in China and South Sea Bank Ltd.
v. Tan [1990] 1 A.C. 536, 545, which, however, is clearly obiter.

75 Or a lesser sum in satisfaction of the larger. See Ex parte Rushforth (1805) 10 Ves. 409, 420 per Lord
Eldon (“The rule certainly has been, that, where a man, engaged for the whole of a debt, pays only a part,
he has no equity to stand in the place of the person paid”); Ewart v. Latta (1865) 4 Macq. H.L.C. (Sc.)
983. Also, Gedye v. Matson (1858) 25 Beav. 310, 312. See also /n re Sass [1896] 2 Q.B. 12; Ellis v.
Emmanuel (1876) 1 Ex. D. 157; Huggard v. Representative Church Body [1916] 1 LR. 1; Inre 19" Ltd
[1989] .L.R.M. 652.
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for an amount less than the full debt owing from the debtor. The modern rules are expressed in /n re

Sass™ by Vaughan Williams J. as follows:

“The surety has a right, having paid part of the debt ... to stand in the shoes of the principal
creditor ... In my judgment that right of the surety as against the principal creditor only arises in
a case where the surety has paid the whole of the debt. It is quite true that where the surety is
surety for a part of the debt as between the principal creditor and the debtor, the right of the
surety arises merely by payment of the part because that part, as between him and the principal

creditor, is the whole.””’

In Huggard v. Representative Church Body,”® O’Connor M.R. adopted a passage from
Halsbury,” to the effect that where a guarantee is a continuing one for a floating balance which may from
time to time be due from the debtor to the creditor, it will prima facie be construed as one applicable only
to a part of the debt co-extensive with the amount of the guarantee. Therefore, on payment of that amount,
the surety will be held entitied to subrogation, unless he has waived his right. On the other hand, a
guarantee of an ascertained debt, limited in amount, will not prima facie be so construed, the question

remaining one for the court.*

Examples of the first category may be given. In Ex parte Wood,®' Lord Thurlow held that a
surety by bond for advances generally, but under a limited penalty, was not liable beyond that penalty;
upon paying that amount, he was entitled to a proportion of the dividends from a proof by the creditors to
a greater amount under the principal debtor’s insolvency. In Thornton v. McKewan,* a surety had given a
creditor a continuing guarantee of the principal’s indebtedness, to the extent of £5000, against losses the
creditor might suffer as a result of advances to be made to the principal debtor. At the time of execution of
the guarantee, the principal was already indebted to the creditor in a far larger amount. After the principal
debtor’s death, the creditor received dividends from his estate. He later recovered the £5000 in an action
against the surety. The surety then filed a bill claiming a share of the past and future dividends in so far as

they were received in respect of the £5000. The court made such a decree. It was held that the surety had

11896] 2 Q.B. 12.

711896] 2 Q.B. 12, 14. There is a similar passage in the judgment of Lord President Inglis in Harvie's
Trustees v. Bank of Scotland (1885) 12 R. 1141, 1145.

11916] 1 LR. 1.

71" ed., XV, 475 (by H.A. de Colyar). See also H.A. de Colyar, A Treatise on the Law of Guarantee and
of Principal and Surety (3" ed., 1897), 236.

% This was based on the decision of the Court of Appeal in Ellis v. Emmanuel (1876) 1 Ex. D. 157.

81 (1791, Lord Thurlow L.C.), referred to by Lord Eldon in Ex parte Rushforth (1805) 10 Ves. 409, 415;
cited in Chitty’s Digest, VII, 6658. In Rushforth, Lord Eldon expressed polite disapproval of the earlier
case.

%2(1862) 1 Hem. & M. 525; 1 N.R. 16; 11 W.R. 140; 32 L.J. Ch. 69.
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not lost his equitable right by failing to plead a set-off to the action by the creditor.*’ In Hobson v. Bass,*
the surety signed a guarantee for the price of all goods supplied by the creditor to the principal, but so as
his liability to the creditor should not exceed £250. This was held to be a guarantee of £250 only, and on
payment of this amount, the surety was entitled to a share in the dividend payable by the principal in
respect of his debts to the creditor. The guarantee in /n re Sass®® was extremely similar, though Vaughan
Williams J. there came to the opposite conclusion. One tends to think that the conclusion in the later case
was more in accordance with the natural meaning of the words. In Barclays Bank Ltd. v. T.O.S.G. Trust
Fund Ltd.*® Oliver L.J. stated that a guarantee of a fluctuating balance, with a limitation on liability,
would ordinarily be interpreted as a guarantee of part only of the debt. However, a provision that the
guarantee was in addition to and without prejudice to other securities was normally sufficient to imply
that the guarantee was for the whole of the debt, with a limitation merely on liability. However, Oliver
L.J. also stated that there had to be some express term in the contract which could fairly be interpreted as

a waiver by the surety of his rights against the principal.

In re Butler's Wharf Ltd.*” the guarantee signed by the surety did not state that it was to be for
the entire of the debt. Instead, it was clearly for a smaller amount. However, the document provided that it
was a ‘“‘continuing security,” and that it was in addition to and should not affect or be merged in any other
securities which the creditor held. The surety had paid the sum for which he was liable, and now claimed
a share in the proceeds realised from securities granted to the creditor by the principal debtor.*® Counsel
for the creditor argued that if, because of the guarantee, the creditor was prevented from applying
proceeds of other securities to the payment of other parts of the principal debt, this would “affect” the
creditor’s other securities. Reliance was also placed on the judgment of Oliver L.J. in Barclays v.
T.0.5.G. Mr. Sykes Q.C., sitting as a deputy High Court judge, observed that there was no term which
could be interpreted as a waiver of the surety’s right of subrogation here, and therefore held that the surety
was entitled to a share of the proceeds of the security. In any event, the guarantee and the surety’s rights

arising out of it, did not “affect” the creditor’s other security.

Examples of the other category, where a surety guarantees the payment of the entire amount of
the principal’s debt, but with a limitation on liability include the following cases. In Ulster Bank v.
Lambe,* two sureties had paid the amount of the limitation on their liability. The guarantees which they

had signed provided that the bank should be entitled to prove and receive dividends from the estate of the

8 See also Hobson v. Bass (1871) L.R. 6 Ch. 792; Gray v. Seckham (1872) L.R. 7 Ch. 680; Paley v. Field
(1806) 12 Ves. 435; Goodwin v. Gray (1874) 22 W.R. 312.

®(1871)L.R. 6Ch. 792,

511896]2 Q.B. 12.

8611984] A.C. 626, 644.

119951 B.C.C. 717.

% See also Goodwin v. Gray (1874) 22 W.R. 312.

% 11966] N.I. 161.
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principal for the full debt, notwithstanding any payments made by the surety. It was held that the creditor
remained entitled to prove against the principal’s estate for the full amount of the debt, until such time as
he was paid in full. Any surplus amount which he received beyond the amount which was necessary to

repay him in full would be subject to a trust in favour of the sureties.

The same judge reiterated his views five years later.” He added the gloss that if the surety paid a
lesser sum to the creditor in discharge of the entire debt, then he would nonetheless be entitled to claim
against the principal, as the creditor’s claim would have been discharged.”’ In Huggard v. Representative
Church Body,” it was held that a purchaser of a portion of a mortgaged estate, who had covenanted to pay
the mortgage debt and had paid a portion of it, was not entitled to share in the proceeds of sale of the
remainder of the mortgaged estate, even assuming that he had the character of a surety, as he had

covenanted to pay the entire debt, with merely a limitation on liability.

In Inre 19" Ltd.”® a company had executed a mortgage of certain property it held as security for
a loan to a connected company. There was no covenant to pay, nor was there any document containing the
terms of the guarantee between the mortgagor company and the creditor. The mortgage was said to secure
all moneys due or to become due from the principal to the creditor. Lynch J. held that this indicated that it
was a guarantee of the entire debt. He was fortified in this conclusion by the fact that if the guarantee was
a limited one, the amount of the “limit” could not be ascertained until the mortgaged property had been
sold, and the price realised. Thus, if the guarantee had been a limited one, the limit might have varied

greatly depending on the time of realisation.”

Also, it seems that an accommodation indorser of a bill of exchange, who is treated in virtually
every respect as a surety, will not be allowed to claim against the drawer (the principal debtor) until the
holder has been paid in full. This emerges from the case of Ex parte Marshal,” in which holders of bills
of exchange had proved in the bankruptcies of the drawer (principal debtor) and accommodation acceptor
(surety). They obtained a dividend in each bankruptcy, but not enough in total to equal the amount of the
bills. The assignees in bankruptcy of the acceptor now claimed to be entitled to stand in the place of the

holders and prove in the drawer’s estate for the amount which the acceptor had been forced to pay the

% In re An Arranging Debtor No. A. 1076 [1971] N.1. 96, 105.

’! Although the judge did not say so in terms, the surety’s recovery will be limited to the amount which he
pays to the creditor, plus interest, if any, and costs. This is because the surety’s claim can only be for
indemnification. However, the surety would, it seems, be entitled to prove in the bankruptcy of the
principal for the entire amount of the debt, as he would be subrogated to the claim of the creditor. He
would only be limited in his eventual recovery.

2[1916] 1 LR. 1.

% 11989] L.L.R.M. 652.

* See also Forster Dry Cleaning Co. v. Davidson (1963) 187 E.G. 519.
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holders. Lord Hardwicke L.C. made such an order, but also provided that the acceptor’s assignees should

only be entitled to prove against the drawer’s estate after the holders had been paid in full.®

Although it does not seem entirely logical, there is some authority in support of the proposition
that a surety who has admittedly paid only a part of the amount for which he is bound, may nonetheless
claim against his principal debtor in competition with the creditor, by personal action for money paid, or
its equitable equivalent. This depends to some extent on whether or not a part payment is regarded as pro
tanto a discharge of the principal’s liability to the creditor.”” Standard form contracts of guarantee

routinely exclude any such right prior to the complete satisfaction of the creditor.”®
2.3.d Application of the rule in cases of Insurance
It does seem comfortably established that an insurer will only be permitted to exercise rights of

subrogation once he has paid to the insured all sums due under the contract of insurance. So, in Page v.

Scottish Insurance Corporation,” it was held that an insurer obtained no right of subrogation in respect of

9 (1752) 1 Atk. 129. Cf. the case of Ex parte Walton (1743) 1 Atk. 122, discussed in Ex parte Marshal
(1752) 1 Atk. 129, 130, where it seems that an acceptor’s assignees were allowed to prove pro tanto
against the drawer’s estate, for what the acceptor’s estate had paid to the holders.

% This is an interesting decision, as it seems to preclude the result in the Scottish case of The Royal Bank
of Scotland v. Commercial Bank of Scotland (1882) 7 App. Cas. 366, in which it was in effect held that if
the acceptor’s estate pays a dividend, it is then entitled to prove against the drawer’s estate, thereby
producing more assets for the acceptor’s estate. These assets then become liable to be distributed among
the creditors of the estate of the acceptor, who thus obtain another dividend. This process can then be
continued until no further assets remain in the estate of the drawer. See Williams, “A Creditor’s Right to
his Surety’s Securities,” (1888) 1 Harv. L. Rev. 326.

" In In re An Arranging Debtor No. A. 1076 [1971] N.I. 96, 106, it was said that a part payment was not
pro tanto a discharge. However, to the contrary, see Mitchell, op. cit., 55 note 20; Harris, op. cit., § 29;
Davies v. Humphreys (1840) 6 M. & W. 153, 167 per Parke B. In Sleigh v. Sleigh (1850) 5 Ex. 514, 515,
Parke B. said that the payment of part of the principal’s debt was pro tanto a discharge of the principal’s
liability. However, the surety in that case had paid when he was not bound to do so, and therefore could
not recover his payment from the principal. In Barclays Bank Ltd. v. T.O.S.G. Trust Fund Ltd. [1984]
A.C. 626, affirming [1984] B.C.L.C. 27, reversing [1984] B.C.L.C. 1, A. had agreed with B. that in the
event of default by C. in its obligations to D., A. would pay a certain sum to B., which B. would apply to
pay D., and repay any balance to A. C. granted A. an indemnity against this liability. On C.’s failure, A.
paid B., who paid D. D.’s claim was not satisfied in full. The House of Lords held that, upon A.’s
payment to B., A. became entitled to sue C. on the indemnity. Furthermore, when B. paid D., D.’s claim
against A. was extinguished pro tanto. However, in this case, B. was not a surety for C. to D. in the strict
sense. See also Greenblatt, “Insurance and Subrogation: When the Pie Isn’t Big Enough, Who Eats Last?”
(1997) 64 U. Chi. L. Rev. 1337, 1346 (considering suretyship); United States Fidelity & Guaranty Co. v.
Centropolis Bank of Kansas City, Missouri, 17 F. 2d 913, 917-8; 53 A.L.R. 295 (8" Cir. 1927) (surety had
paid amount for which it was liable, though creditor had not been paid in full; though surety admittedly
not entitled to subrogation, nonetheless held entitled to prove in competition with the creditor) and Cleary
Brothers Construction Co. v. Upper Keys Marine Construction, Inc., 526 So. 2d 116, 117 (Fla. 3 D.C.A.
1988).

% Or sometimes provide that any moneys received by the surety under such claim or proof should be held
on trust for the creditor.

%9(1929) 33 LI L. Rep. 134.

44



a first party claim which it had paid until it had paid a third party claim in respect of which it was also
liable. Some difficulty arises if the insurer pays the full amount which it is obliged to under the policy, but
the insured has suffered a further, uninsured, loss. It seems that it is necessary to distinguish a number of

different situations:

(i) Non-Marine Indemnity Insurance

In cases of such insurance, it seems that the insurer is not entitled to be subrogated until the
insured has been fully indemnified, i.e. he has recovered the entire of his loss from insurer and third
party.'” Indeed, Horn has suggested that one of the reasons why subrogation is generally denied in cases
of life insurance is that one cannot say at what point the insured, or the beneficiary, has been fully
indemnified, a human life or human welfare being incapable of measurement in pecuniary terms.'®'
Clearly, in so far as subrogation is regarded as designed to prevent an insured making a profit from the
injury suffered, there is no reason to call it into play, as, ex hypothesi, the insured has not yet been made

,
whole.'*

The general rule is illustrated by /n re Driscoll; Driscoll v. Driscoll.'” In that case, a lessee who
had covenanted to keep the premises in repair had insured the demised premises, and sub-demised it. The
sub-lessee also covenanted to keep the premises in repair. A fire occurred, and his insurer paid the lessee.
The proceeds were, however, not enough to reinstate the premises. The lessee remained liable to the
lessor, and would have to meet the deficit by claiming from the sub-lessee, or by reaching into his own
pocket. The insurer claimed to have been subrogated to the lessee’s rights against the sub-lessee for
breach of the latter’s covenant to keep in repair. The Court of Appeal dismissed the claim, O’Connor

M.R. saying as follows:

“A contract of insurance against fire is only a contract of indemnity, and I think that the

foundation of the doctrine of subrogation is to be found in the principle that no man shall be paid

1% Most American courts seem to accept that this is the case at common law: Rimes v. State Farm Mutual
Automobile Insurance Co., 106 Wis. 2d 263; 316 N.W. 2d 348, 353 (1982); Higginbotham v. Arkansas
Blue Cross and Blue Shield, 312 Ark. 199; 849 S.W. 2d 464, 466 (1996); Greenblatt, op. cit., 1341.

'R .C. Horn, Subrogation in Insurance Theory and Practice (Ph.D. thesis, University of Pennsylvania,
1962), 34: “in equity, subrogation could not be accorded until the loss had been fully paid; accordingly,
the courts reasoned that only indemnity contracts could meet this complete payment stipulation, for the
subject matter of such insurance was generally amenable to financial mensuration of value.”

' Rimes v. State Farm Mutual Automobile Insurance Co., 106 Wis. 2d 263; 316 N.W. 2d 348, 353
(1982).

119181 1 LR. 152.
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twice over in compensation for the same loss. The corollary to this is that a contract of indemnity
against loss should not have the effect of preventing the insured from being paid once in full.”'**

In Confederation Life Insurance Co. v. Causton,'”

it was held that disability benefit policies
which were related to income loss were contracts of indemnity. The insured recovered a sum in respect of
loss of income from a third party. However, one quarter of this went to pay his lawyer’s contingency fee.
The court held that the insurer could only be subrogated to the benefit of the award of damages once the
insured had received full compensation for his loss. This had not happened here, as the insured’s loss
involved the cost involved in obtaining recovery from the third party, including legal expenses incurred
during the process.'® In Shelter Insurance Co. v. Frohlich,'” it was stated that in the absence of a valid
contractual provision to the contrary, an insurer under the medical payments provision of a motor
insurance policy could exercise its rights only when the insured had been fully compensated for his

108

loss.” This, indeed, appears to be the doctrine applied in the vast majority of American jurisdictions.'®”’

Statute expressly provides for this result in some states.''

19 See also Globe & Rutgers Fire Insurance Co. v. Truedell [1927] 2 D.L.R. 659. In Doyle v. Wicklow
County Council [1974] LR. 55, 72, Griffin J. stated that “the insured person ... must ... repay to [the
insurer] anything which he receives beyond a complete indemnity.” This at least suggested that the insurer
was not entitled to anything until the insured had been fully indemnified.

198 ¢1989) 60 D.LL.R. (4" 372(3.C,B.C).

1% Some American courts have also held that the insured is entitled to be reimbursed the amount of its
unrecovered legal expenses before the insurer is permitted a share in sums recovered by the insured:
Powers v. Calvert Fire Insurance Co., 216 S.C. 309; 57 S.E. 2d 638 (1950). See also Mutual Life
Assurance Co. v. Tucker (1993) 119 N.S.R. (2d) 417; 314 A.P.R. 417; noted [1994] Rest. L. Rev. § 98,
where it was said that equity would not operate piecemeal, so as to transfer the insured’s claim against a
third party to an insurer pro tanto. Cf. a recent Canadian case where it was held that an unallocated sum
recovered by the insured from the third party in a settlement should be apportioned between insurer and
insured in the proportion that the insured loss bore to the total loss: Affiliated F.M. Insurance Co. v.
Quintette Coal Ltd. (1998) 156 D.L.R. (4™ 307 (B.C. C.A.). On this issue, see further, post. This is a “pro
rata” approach. It is possible that an issue of the bona fides of a settlement may arise. Greenblatt, op. cit.,
1353, is critical of the application of the stated rule in the context of settlements.

197243 Neb. 111; 498 N.W. 2d 74 (1993).

19 See also Eastwood v. Glens Fall Insurance Co., 646 S.W. 2d 156 (Tenn. 1983), where an insurer was
denied any entitlement to the proceeds of a settlement with a tortfeasor which, when added to the sum the
insurer had paid the insured, still did not fully compensate the insured for his loss.

it See, e.g., White v. Nationwide Mutual Insurance Co., 361 F. 2d 785, 787 (4lh Cir. 1966); Travelers
Insurance Company v. Commercial Union Insurance Company, 335 S.E. 2d 681 (Ga. App. 1985);
Cherokee Insurance Company v. Lewis, 371 S.E. 2d 103, 105 (Ga. App. 1988).

S Georgia, a no-fault insurance statute (O.C.G.A. § 33-34-3(d)(1)) provided a no-fault accident insurer
with a right of subrogation. However, where the third party tortfeasor was uninsured, the statute provided
that “the insurer ... shall have a right of action to the extent of benefits provided against such tort-feasor
only in the event that the person for whom benefits are provided has been completely compensated for all
economic and noneconomic losses incurred as a result of the motor vehicle accident”: see Travelers
Insurance Company v. Commercial Union Insurance Company, 335 S.E. 2d 681 (Ga. App. 1985).
Another statutory provision provided a right of subrogation in relation to uninsured motorist coverage:
0.C.G.A. § 33-7-1(f). However, it did not address the issue of whether the insured first had to be made
whole. In Cherokee Insurance Company v. Lewis, 371 S.E. 2d 103 (Ga. App. 1988), the court held that
the insurer’s right did not arise until the insured had been completely satisfied. See also Mullenberg v.
K.J. Saxon Construction Company, 384 S.E. 2d 419 (Ga. App. 1989).
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(ii) Marine Insurance

Under Section 81 of the Marine Insurance Act 1906, if the insured has insured for less than the
insurable value, then he is deemed to be his own insurer for the difference. In such a case, recoveries by

the insured against a third party will be divided pro rata between the insured and insurer."""

(iii) “Value” Policies

Where the insured property had an agreed value, if the insurer pays this amount, he will be
entitled to all recoveries from a third party until he has recovered the amount which he has paid to the

insured. The insured is estopped from denying that he received a full indemnity.'"?

(iv) “Average” Clauses

An “average” clause is one which provides that, if other insurance policies exist which cover the
same subject-matter, then the insurer shall not be liable to pay more than his rateable proportion of the
value of the insured subject-matter. In a case of under-insurance, the effect is the same as in cases of
marine insurance: the insured is deemed to have been his own insurer for the deficit, and recoveries from

third parties will be divided proportionately between the insurer and insured.

(v) Other Contractual Provision

Aside from the cases of “value” policies and “average” clauses, the insured may contract to bear
a certain portion of the loss. Such a case is treated as a case of multiple insurers, each bearing a different

'3 the insured

portion of the loss. This has been called the “top down” method. Thus, in Napier v. Hunter,
had agreed to bear (a) an excess and (b) all loss above a certain sum. The example used in the case was of
an insured who bears the first £25,000 of loss, and all loss beyond £125,000. The insurer agreed to bear
the amount of loss above £25,000, up to a limit of £125,000. If a loss of £160,000 was suffered, the
insurer then paid the insured what he was obliged to pay, and the insured then recovered £130,000 from a

third party, it was held that that sum should be distributed as follows:

"' The Commonwealth [1907] P. 216.

"2 Goole and Hull Steam Towing Co. Ltd. v. Ocean Marine Insurance Co. Ltd. [1928] 1 K.B. 589. On
one view, a value policy is not an indemnity policy: Horn, op. cit., 42-3.

31199312 W.L.R. 42.
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(a) the loss beyond the limit of £100,000 (i.e. from £125,000 upwards) had been agreed to be borne by
the insured. Thus, he was entitled to the first £35,000 of the amount recovered. This represented the

amount of the loss between £125,000 and £160,000.

(b) the insurer should be entitled to the next portion of the recovery, up to the ceiling of £100,000. This
represents the loss which the insurer bore under the contract. In the example used, only £95,000 is

available to meet this loss.

(c) if any further sum had been available, it would have gone to the insured, who had borne the first
£25,000 of the loss.""*

This supposed “top-down” principle was applied by Rix J. in Kuwait Airways Corporation v.
Kuwait Insurance Co. S.A.K.,'""* where the judge held that the amount of sums received should first go to
reimburse the insured for its losses beyond the limit of the insurer’s liability. After the insured had been
reimbursed that amount, the insurer would be entitled to any balance. Rix J. seemed to regard the decision
in Napier v. Hunter as establishing a general “top-down” principle. He noted that the position might be
different in cases of marine insurance. However, he guardedly expressed the opinion that the insured was
entitled to the benefit of this supposed principle because it “most closely conform[ed] to the underlying

rationale of subrogation.”"'®

It seems unlikely that there is any general “top-down” principle outside the
contractual framework of Napier v. Hunter. Otherwise, the general rule that the insured should first be

fully indemnified should apply.

American courts have with some frequency considered policies which expressly provided that,
upon payment of the insured amount by the insurer, it was ipso facto subrogated to the insured’s rights,
and even took priority over the insured in respect of any sums forthcoming from third parties. These

clauses have not always been enforced by the courts. Greenblatt'"’

argues that, while the general rule
discussed here is proper in cases of suretyship, there is no good reason for it in cases of insurance, as (he

assumes) the insurer will not be competing with the insured for a share of a security or the proceeds of a

' Mitchell, “Subrogation and insurance law: proprietary claims and excess clauses,” [1993] L.M.C.L.Q.

192, 203 queries why the insured was allowed first to recover the amount beyond the limit, but was not
allowed to recover the excess until last. He speculated that the reason might have been that the effect of
the excess clause was to curtail the scope of the coverage. Therefore, it was directly in issue when
considering the principle of indemnity. On the other hand, the effect of the limitation clause was to limit
the quantum of the amount payable once the specified losses had arisen. It seems easier merely to state
that the system adopted by the House of Lords reflected the presumed intent of the parties.

"511996] 1 Lloyd’s Rep. 664.

"11996] 1 Lloyd’s Rep. 664, 695. Appeals to the Court of Appeal, [1997] 2 Lloyd's Rep. 687 and the
House of Lords, [1999] 1 Lloyd’s Rep. 803, did not concern this point.

"7 Op. cit., 1351.
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security.''® He also observes that it matters not to insurers which method of division is employed, as long
as they can anticipate its application in setting premiums.'"” He concludes that a rule under which the
insurer is subrogated pro tanto for its payment to the insured is more economically efficient. It permits the
purchase of cheaper insurance, thereby benefitting the risk adverse, on the assumption that it is cheaper to
recover the first pound of the loss than the last. This is aside from issues of moral hazard and “litigation
incentives”: that the subrogation claim will be run more effectively if the insured has a strong financial

incentive to co-operate.'*

2.3.e Application of the rule in cases of Payers of the Debt of Another and Lenders

It seems that no rule similar to that of the supposed maxim applies in English or Commonwealth
law to cases where one lends money to a borrower for the purposes of discharging an incumbrance, or
directly makes a part payment to the incumbrancer."' Thus, in Chetwynd v. Allen,'"”* Romer J. held that a
lender had been subrogated to the benefit of a mortgage over property owned by the borrower’s wife to
the extent to which the funds had been applied in payment of that mortgage. However, the mortgagee’s
outstanding claim for the balance of the mortgage debt would have priority over the claim of the

subrogated lender.'”

A New Zealand decision seems to accord with this conclusion, though the case can perhaps be
understood as turning on an agreement between debtor and payer. In Tanner Fitzgerald Nominees Ltd. v.
Johnson Farm Management Pty. Ltd.,"** a third party advanced the amount of outstanding interest to a
first mortgagee, in order to forestall a sale of the mortgaged premises. The payer hoped to be able to
organise a “re-financing” of the debts. The payer had advanced the money on terms that it was to become
a contributory to the first mortgagee’s mortgage. It was held that the payer was entitled to be subrogated
to the first mortgagee’s rights to the extent of its payment. Although the court seems to have justified this
conclusion as reversing an unjust enrichment of the debtor, the decision seems equally explicable on the

ground that the payer and mortgagee had agreed that the payer should share the rights of the mortgagee.

'"® This will normally be true, but there are instances where an insured may have a secured or proprietary
right against a third party, e.g., under mortgagee’s insurance. However, Greenblatt mistakenly thinks that
the insurer is free to pursue his own personal right to reimbursement from the third party: op. cit., at 1350-
1

" Op. cit., 1355-6.

12 0p. cit., 1357-9.

2! An Indian authority, however, supports the application of the rule under consideration:
Hanumanthaiyan v. Meenatchi Naidu (1911) L.LL.R. 35 Madras 183, 185: “Otherwise the result would be
that a number of persons would be entitled to rank as first incumbrancers with reference to different sums
of money advanced by them, and it would be impossible to work out the rights of the parties.”

12211899] 1 Ch. 353.

'211899] 1 Ch. 353, 357. The decision was approved, on this point as well as others by Lord Hoffmann,
with whom a majority of the members of the House of Lords agreed, in Banque Financiere de la Cité v.
Parc (Battersea) Ltd. [1998] 1 All E.R. 737, 748.
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Furthermore, the recent decision of the House of Lords in Banque Financiére de la Cité v. Parc
(Battersea) Ltd."” is consistent with these earlier decisions. In that case, the Court of Appeal had held that
there was a conceptual problem with the subrogation of the lender to part of the debt secured by a charge
in favour of a certain creditor, as the creditor would be prejudiced by the subrogation. Lord Hoffmann,
with whom a majority of members of the House agreed, stated that he did not feel that there was any
conceptual difficulty, as the incumbrancer would retain priority over the subrogated lender for the balance

of his claim.'?® He said:

“In a case like the present, in which part of the secured debt is repaid, the charge remains alive
only to secure the remainder of the debt for the benefit of the original chargee. Nothing can affect
his rights and there is no question of competition between him and the party claiming

. >
subrogation.”'”’

This conclusion also followed from another aspect of the case, which is not immediately material

here.'”® Lord Hutton came to a similar conclusion.'”’
2.3.f Application of the rule to Payers who have an Interest in Land

Although no argument seems to have been raised on this exact point, the case of Pirt v. Pitt"°
suggests that the supposed rule does not apply in cases where a part owner of land makes payments
towards the discharge of an incumbrance on the land. In that case, a husband had paid in part a mortgage
granted by his wife on property which had at the time of grant been vested in her, but which had come to
be vested in him subject to a right of survivorship on the part of the wife. It was held that his estate should
have the benefit of the sums paid by him out of his own estate, “and that the redemption [by the wife]
ought to be upon the terms, that the family be permitted to stand in the place of the mortgagee, for the

amount in which the husband has reduced the debt.”"*' The decision in Pirt v. Pitt'*

has recently been
approved in Northern Ireland, Girvan J. stating that “[h]e who discharges another’s secured obligation,

wholly or in part, is entitled to be repaid out of the security the amount of the sum or sums paid by

12411994] Rest. L. Rev. § 219 (note).

12511998] 1 AIl E.R. 737.

12611998] 1 All E.R. 737, 748.

127711998] 1 All E.R. 737, 749.

12 Namely that the lender was only subrogated to the security vis-a-vis another party, the second chargee.
For further discussion of the case, see sections 3.10, 6.2.a, and 6.2.d, post.

'2911998] 1 All E.R. 737, 755-6.

139 (1823) Turn. & R. 180.

B At 184. See further on this case section 11.2, post.

132 (1823) Turn. & R. 180.
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him.”"** Since the payment in that case was of the entire of the secured debt, the reference to a part

payment is obiter.

The only other approximate Irish authority in point is a case where the court considered section
33(4) of the Land Law (Ireland) Act 1896."** That section provided that where a rent was payable in
respect of lands sold under the Land Purchase Acts, but the lands sold had a right of indemnity from
another estate, a person who paid the rent became entitled to a rent on the indemnifying estate equal in
amount to the portion of the rent which he had redeemed. In De Vesci v. O’Connell," it was held that the
rent so created or deemed to have been purchased by the payer ranked in priority affer the unredeemed

portion of the rent.

2.3.g Application In Case of Payment by Minister under Protection of Employees (Employers’
Insolvency) Act 1984

Under Section 10 of the Protection of Employees (Employers’ Insolvency) Act 1984, when the
Minister for Enterprise and Employment makes a payment to an employee under the Act, “any rights and
remedies of the employee in respect of that debt ..... shall, on the making of the payment, become rights
and remedies of the Minister”. These include, in particular, the employees’ preferential rights on the

insolvency of the employer. Subsection (2) states that
“the Minister shall be entitled to be paid in priority to any other unsatisfied claim of the
employee concerned being a claim which, but for this subsection, would be payable to the

employee in such priority.”

Therefore, the section expressly excludes any operation of the maxim: the subrogated party must take

precedence over the creditor (the employee).
2.4 Which payments are effective to discharge a Debt

Where two or more parties are bound for the payment of the same debt, whether jointly, jointly

and severally, or severally, payment of the entire sum due or payment of a part of the entire sum due in

1 Stronge v. Johnston, unreported, Northern Ireland, High Court, Chancery Division, Girvan J., 16"
April 1997, 1996 No. 1534, quoting from Cowcher v. Cowcher [1972] 1 W.L.R. 425, 432 (per Bagnall
J.). The case is discussed by Capper, “The Debtor, the Wife, the Farm and the Opportunist,” (1997) 48
N.L.L.Q. 400.

P59 & 60 Vict., c. 47.

13511908] 1 I.R. 452 (H.L.), reversing In re Thomson’s Estate [1907] 1 L.R. 311, reversing [1907] 1 LR,
191.
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satisfaction of the entire, will be effective to discharge the debt."*®

The creditor will therefore no longer be
entitled to recover again against any of the other parties liable. If one pays another’s debt at the request of

that party, if the creditor accepts payment, that will be effective to discharge the debt of the other party.

As regards payments by voluntary interveners, the law in England and Ireland appears to be that

his payment does not in itself have the effect of discharging the liability of the debtor."’

However, if the
payment is made on the debtor’s account, and is adopted by the debtor, which can be done by raising it as
a defence to an action by the creditor, then it becomes an effective discharge.'”® The effect of a mistaken

payment may be a matter of some complexity, and is considered in sections 4.3.a and 6.2.

Payment by an insurer does not generally cause the discharge of third parties who are liable to
the insured in respect of the same injury. The reasons usually advanced to explain the subsistence of the
liability of the third party to the insured tend to be (i) that the payment by the insurer to the insured was
made on the foot of a contract between those two, for which the insured had paid consideration, to which
the third party was not a party, and the benefit of which should not enure to relieve him of liability; " (ii)
that the continued liability of the third party serves to uphold the punitive or deterrent objects of tort
liability, or the like effects imposed as a consequence of the breach of contract. The first of these two

reasons is sometimes expressed as the theory that “collateral sources” of recovery to a plaintiff are not

"3 Mitchell, op. cit., 7; Dixon, op. cit., 156-7. Mitchell offers two explanations. First, where the surety
became such by agreement with the principal, his payment is ipso facto deemed to have been authorised
by the principal, and therefore, as discharging the debt: op. cit., 52. See Sleigh v. Sleigh (1850) 5 Ex. 514,
517 per Parke B. (“such payment is, in truth, under the implied authority given by the contract of
accommodation between the parties”). Secondly, both the principal and surety were liable to a common
demand, and where the surety is compelled to make payment to the creditor, he is entitled to recover it
from the principal, who is, as between the two of them, the one primarily liable; op. cit., 52-3; Goff and
Jones, op. cit., 449-50 (if two are liable jointly and severally, payment by one discharges the other).
Compare Gardner v. Brooke [1897] 2 1.R. 6, 12 per O’Brien J.

BT Walter v. James (1871) L.R. 6 Ex. 124. Numerous cases are listed by Goff and Jones, op. cit., 17, note
2.

1% Belshaw v. Bush (1851) 11 C.B. 191; Kemp v. Balls (1854) 10 Ex. 607; Simpson v. Eggington (1855)
10 Ex. 845; Purcell v. Henderson (1885) 18 L.R. Ir. 466, affirming (1885) 18 L.R. Ir. 213 (payment of
arrears of rent by a third party with the motive of obtaining a lease for himself could be raised as a
defence by the lessee in an action for rent by the lessor). See Goff and Jones, /oc. cit.

139 See, e. g., Bradburn v. Great Western Railway Co. (1874) L.R. 10 Exch. 1; British Westinghouse
Electric and Manufacturing Co. Ltd. v. Underground Railways Company of London Ltd. [1912] A.C. 673,
690 per Viscount Haldane L.C.; Parry v. Cleaver [1970] A.C. 1, 14 per Lord Reid; Stafford Metal Works,
Inc. v. Cook Paint and Varnish Co., 418 F. Supp. 56, 58 (N.D. Tex. 1976); Preferred Risk Mutual
Insurance Co. v. Courtney, 393 So. 2d 1328 (Miss. 1981); Becton Dickenson U.K. Ltd. v. Zwebner [1989]
1 Q.B. 208, 213; Europe Estate Company v. Halifax Estate Agencies, The Times, 23™ May, 1996, noted
by Quinn-Smith [1996] L.M.C.L.Q. 446; Mitchell, “English Insurance Decisions 1996,” [1997]
L.M.C.L.Q. 295, 303; J. Mestre, La Subrogation Personnelle (1979), § 239; Kimball and Davis, “The
Extension of Insurance Subrogation,” (1962) 60 Mich. L. Rev. 841. Derham, op. cit., 29-30, is critical,
stating that this argument is “...is premised on the assumption that the third party would have been the
subject of an action by the person suffering the loss even if that person had not had insurance coverage.”
However, this would often not be the case.
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deductible from the plaintiff’s award of damages against a defendant who is liable for the loss suffered.'*
The second of these grounds can be supported by reference to enterprise risk theories, to the effect that
one who controls a source of danger should be encouraged to minimise the dangers to third parties by the
risk of liability to such parties."*' A further, related justification, is the desire to minimise the “moral
hazard” - the risk of collusive and fraudulent claims, if the third party could effectively pass his liability
on to the insurer, at no cost to himself.'*? It should be noted that, if it is accepted that the third party
remains liable to the insured after payment by the insurer, the insured may then proceed to recover from
the third party, and obtain a double recovery. The moral hazard is in such a case averted by holding the

insurer to have been subrogated to the insured’s rights against the third party.'¥

Whatever weight one chooses to give to each of these factors, there are some circumstances
where the insurer’s payment is regarded as, in effect, discharging the liability of the third party to the
insured. In such cases, the courts have expressed a view that the liability of the insurer is in effect
primary, and that he should not therefore have the benefit of subrogation.'** The “collateral source” rule is

therefore held not to apply.'*’
2.5 The Significance of the Discharge of the Debt

It is commonly said in the United States that subrogation assumes the discharge of the debt,
while assignment assumes its continued existence.'*® The effect of subrogation is said to be that a debt
which would otherwise be regarded as having been discharged, is “revived,” or treated as still subsisting

for the benefit of the payer.'” However, most American jurisdictions also acknowledge that payment by
p y

0 Thompson v. Milam, 115 Ga. App. 396; 154 S.E. 2d 721 (1967); Mullenberg v. K.J. Saxon
Construction Company, 384 S.E. 2d 419, 420 (Ga. App. 1989).

i Cf. Rudden, “Soviet Tort Law,” (1967) 42 N.Y.U. L. Rev. 583, 625, citing various Soviet writers.

12 Quinn, “Subrogation, Restitution, and Indemnity,” (1996) 74 Tex. L. Rev. 1361, 1372.

3 Or, in a case where the insured has already recovered from the third party, granting the insurer a right
to recover all or part of this amount from the insured. See section 10.5, post.

1% Mark Rowlands Ltd. v. Berni Inns Ltd. [1986] 1 Q.B. 211, 233 per Kerr L.J.

145 See the argument of counsel in Mark Rowlands Ltd. v. Berni Inns Ltd. [1986] 1 Q.B. 211, at 217-8. For
full discussion, see sections 10.3.a and 10.3.b, post.

146 See, e.g., Gilbert v. Dunn, 218 Ga. 531; 128 S.E. 2d 739, 741 (1962): “The heart of the question ... is
whether or not the subrogee discharged the debt, and the manner in which this was accomplished is
immaterial.” See also In re Towey, A Bankrupt, unreported judgment, Carney J., 24™ March, 1994, noted
[1995] Rest. L. Rev. § 221.

"7 Leiter v. Carpenter, 22 A. 2d 393, 396 (Del. Ch. 1941) (“payment by one only secondarily liable will
discharge the debt, so far as the creditor is concerned. But, so far as the primary debtor is concerned, the
surety or guarantor making the payment, and who relies on the right of subrogation, is regarded as a
purchaser, and the equitable assignee of the debt”); Eastern States Petroleum Co., Inc. v. Universal Oil
Products Co., 44 A.2d 11, 15 (Del. Ch. 1945). In Eastman v. Plumer, 32 N.H. 238, 240 (1855), Perley J.
observed of cases of payments by sureties or incumbrancers: “In such cases, though the form of the
transaction is payment, and though it operates as payment, so far as to discharge the original debtor from
any action on his contract to recover the money, the law keeps the security on foot to protect the equitable
interests of the party who has paid his money under such circumstances.”
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an insurer does not ordinarily discharge a third party who is liable in respect of the insured loss."*® This is
recognised as part of the collateral source rule. As has been seen, Mitchell distinguishes between two
types of subrogation, “simple” and “reviving subrogation.” In the first case, the payment made by the
payer does not discharge the debt or liability owed by the primarily liable party to the “right-holder.” In
that case, the payer is substituted to the subsisting rights of the right holder against the primarily liable
party in order to prevent the enrichment of the right holder by obtaining a double recovery.'* In cases of
reviving subrogation, the payment does discharge the liability of the primarily liable party, and, in order to

avoid the enrichment of that party, the payer is substituted to the rights of the right-holder.
2.6 The Assent of the Debtor

It appears that the assent of the debtor or principal debtor is not necessary in order for
subrogation to take place."”® In Roman law, a prior creditor was bound to accept payment if offered to him
by a subsequent creditor.”®' The assent of the debtor does not appear to have been material,"” except in
cases where the payer was a stranger to the transaction. In such a case, he could only be subrogated if he
had an agreement to that effect with the debtor.'” Certainly, French law recognises that subrogation takes

place by the act of the creditor who is paid, the debtor’s consent being immaterial."** Indeed, there is no

"8 Hart v. Western Rail Road Corporation, 13 Metcalf 99, 105-6 (Mass. 1848); Fretz v. Bull, 12 How.
466, 469 per Wayne J. (U.S. 1851); The Propeller Monticello v. Mollison, 17 How. (58 U.S.) 153, 156
(1855); Hall v. Nashville & Chattanooga Railroad Co., 80 U.S. (13 Wall.) 369 (1871); Wager v.
Providence Insurance Co., 150 U.S. 99 (1893). See also S.F. Dixon, Substituted Liabilities, A Treatise on
the Law of Subrogation (1862), 152-154, and in particular at 154: “it seems to have been generally
understood that as the right of action existed in favor of the party sustaining the injury, the action could
only be brought in his name...” The requirement for the insurer to sue in its own name arises from statutes
or rules of procedure which provide that every action should be brought in the name of the “real party in
interest.” On these, see Horn, op. cit., 86-90 and Derham, op. cit., 73-4, 96-7.

“YCf R. v. Bennett (1810) Wightw. 1, 7 per Thomson B., where the inhabitants of a parish were
compelled to pay again a tax which had been collected by the tax collector, but for which he was unable to
account to the crown. It was held that the tax payers were entitled to the benefit of the crown’s rights
against the collector, in order to reimburse themselves. The payment by the tax payers had not relieved the
collector from liability.

"% This seems to follow from Thurstan v. Nottingham Permanent Building Society [1903] A.C. 6,
affirming [1902] 1 Ch. 1, Butler v. Rice [1910] 2 Ch. 277 and Rogers v. Resi-Statewide Corporation Ltd.
(1991) 105 A.L.R. 145; 32 F.C.R. 344. In Vassos v. State Bank of South Australia [1993] 2 V.R. 316,
Hayne J. stated that he did not find it necessary to decide the point. Marshalling is a clear case where the
attitude of the debtor is treated as irrelevant.

D, 20.4.11.4 (Gaius). Cf. C. 8.18.1: if the subsequent creditor deposited the amount of the prior
creditor’s claim, on the refusal of the latter to accept payment, he succeeded to the rights of the prior
creditor; Dixon, op. cit., 13.

2 Although Roman law also accepted that payment by a third party with no connection with the debtor
could be an effective discharge of the debt: Birks and Beatson, “Unrequested Payment of Another’s
Debt,” chapter 7 in J. Beatson, The Use and Abuse of Unjust Enrichment (1991), 177, at 178, note 5. The
payer could make an agreement for subrogation with either the debtor or the creditor: Dixon, op. cit., 10,
referring to Renusson.

'* Dixon, op. cit., 11, referring to the view of Dumoulin.

s Mestre, op. cit., n° 39.

54



requirement that the debtor even be notified.”** In the New York case of Mathews v. Aikin," a voluntary
surety who paid the creditor was held entitled to subrogation to his rights, the fact that the principal debtor

had not consented either to the surety’s contract or payment being irrelevant."’’

2.7 Subrogation and Contribution

There is an undoubted historical connection between subrogation and contribution. As regards
the position of sureties, the two rights seem to have received acknowledgement by the Courts of Chancery
and the Exchequer at the same time. The right of subrogation may in most cases be used to enforce a right
of contribution. The exception to this is in cases of insurance."*® It has long been accepted in Ireland and
England that the insurer’s right to a contribution from other insurer’s is the insurer’s own right, and does

not derive from the insured, and cannot be enforced by way of subrogation.” In general, however, in

%3 Ibid.

BCTNLY. 595 (1848).

57.Cf Owen v. Tate [1976] 1 Q.B. 402, where subrogation was not raised on similar facts.

18 Sickness and Accident Assurance Association Ltd. v. General Accident Assurance Corporation Ltd.
(1892) 29 S.L.R. 836, 837 per Lord Low.

'% The insurer has his own direct right against other insurers and subrogation to the insured’s rights
against them would ordinarily lend nothing to this. See Sydney Turf Club v. Crowley [1971] 1 N.S.W.L.R.
724, discussed in Meagher, Gummow and Lehane, Equity: Doctrines and Remedies (3rd ed., 1992), § 935.
The decision seems to have turned on the view that the second insurer had a good defence against the
insured arising out of the payment by the first insurer. See also Austin v. Zurich General Accident and
Liability Corporation Ltd. [1945] 1 K.B. 250; North British and Mercantile Insurance Company v.
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Ireland and England, an insurer’s claim for contribution against another insurer is considered to be a
“direct” right of action, rather than a right of action arising through subrogation. One reason given for this
is that the payment by one insurer extinguishes any right of action the insured might have had against
another insurer in respect of the same loss.'® It has therefore been held that an insurer claiming a
contribution from another insurer could claim no rights in respect of a sum which another insurer had
received in reduction of its losses: this sum had not been received in reduction of the losses of the

insured.'®"

London, Liverpool and Globe Insurance Company (1877) 5 Ch. D. 569, 583; Sickness and Accident
Assurance Association Ltd. v. General Accident Assurance Corporation Ltd. (1892) 29 S.L.R. 836. In
Zurich Insurance Company v. Shield Insurance Company Ltd. [1988] I.R. 174, 177 per Gannon J. (who
appeared to think that, in theory, an insurer’s action for contribution against another insurer was a species
of subrogation to the insured’s rights; the Supreme Court on appeal did not clearly distinguish between
the two doctrines). However, in America, it seems to be accepted that in at least some circumstances, an
insurer may be subrogated to the insured’s rights against other insurers: see Cozen, “(Property)
Subrogation Against One’s (Liability) Insured - A Prophylactic Bar That is Legally Insupportable and
Intellectually Unsound,” (1991) 42 F.1.C.C.Q. 3, 10 note 22. In other situations, such as cases of
suretyship or marshalling by apportionment, it is well established that a payer may be subrogated to the
payee’s rights, which may well be proprietary, against the party liable to contribute.

"% Sydney Turf Club v. Crowley [1971] 1 N.S.W.L.R. 724.

'! Standard Marine Insurance Company Ltd. v. Westchester Fire Insurance Co. (1938) 60 L. L. Rep.
202(U8.CCA 7

56



CHAPTER 3
RESTRICTIONS ON THE AVAILABILITY AND EXTENT OF SUBROGATION
3.1 Subrogation is not available to one who pays a debt for which he is primarily liable

Where a number of persons are liable for the same debt, one on whom the ultimate burden of that
debt should fall cannot seek to displace that burden by claiming to have been subrogated to the creditor’s
rights against one of the other debtors. This is an extension of a general rule that a debtor who pays off a
charge on his property may not set that charge up against his own subsequent creditors." Furthermore,
where a debtor pays off one of two incumbrances which rank pari passu, he is not allowed to raise that
which he has paid in competition with the remaining one.> Where a person is primarily liable to pay a debt
as regards another debtor, but has undertaken no duty to pay it off as against a subsequent secured
creditor, he may be held subrogated to the creditor’s rights as against the subsequent creditor, though he

could not set it up as against the other debtor.’

Where a number of parties are liable successively, one whose liability is prior to that of another
cannot attempt to shift the burden of the debt onto the latter, either by means of subrogation or
assignment. It may be no simple task to establish the proper incidence of liability. Problems are apt to
arise in cases of several sureties or parties to negotiable instruments.* Thus, in a Scottish case,” one party
had guaranteed the payment of bills of exchange by the acceptor. Although he received an assignment of
the bills from the holder (creditor), it was held that he was not entitled to recover any sum from the estate
of an indorser. As the guarantor had intervened to guarantee payment by the acceptor, his liability must

have been prior to that of the indorser.® In the case of In re Flick,” it was accepted that each partner was

" Sheldon, op. cit., § 46: “The debtor upon whom rests the ultimate obligation of discharging the debt
cannot by his payment acquire any right of subrogation; and if, upon making his payment, he takes an
assignment of the security, this will be equivalent to a discharge thereof.” (Citations omitted). See also
Platt v. Mendel (1884) 27 Ch. D. 246; Watts v. Symes (1851) 1 De G., M. & G. 240, 244 (per Knight
Bruce L.J.: “It is plain that a person who borrows money cannot be his own creditor, or set up an
incumbrance of his own against his creditor”); Otter v. Lord Vaux (1856) 6 De G., M. & G. 638; Acer v.
Hotchkiss, 97 N.Y. 395 (1884); In re Davison’s Estate (1893) 31 L.R. Ir. 249, 255 per Monroe J.;
Parkash v. Irani Finance Ltd. [1970] Ch. 101; Boscawen v. Bajwa [1995] 4 All E.R. 769, 784 per Millett
1.0

% In re W. Tasker & Sons Ltd. [1905] 2 Ch. 587.

3 See Clute v. Emmerich, 99 N.Y. 342, 352-3; 2 N.E. 6, 21 (1885), and, in the case of purchasers who
assume the payment of an incumbrance, post.

* See, e.g., Parsons v. Briddock (1708) 2 Vern. 608; Craythorne v. Swinburne (1807) 14 Ves. 160;
Schnitzel’s Appeal, 49 Pa. 23, 29 (1865) (bail for stay of execution on a judgment recovered against the
principal and original surety, was liable to the original surety, it being held that he had interposed himself
between the principal and original surety at the principal’s request).

3 Johnstone v. Inglis’ Trustee (1843) 5 Bell (S.C.) 1396.

® On indistinguishable facts, the opposite conclusion was reached in Scholefield Goodman and Sons Ltd.
v. Zyngier [1986] 1 A.C. 562.
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jointly and severally liable for the debts of a partnership. However, where one partner had fraudulently
incurred a debt on behalf of the partnership, he owed a fiduciary duty to indemnify his co-partner.
Therefore, when the honest partner paid the debt incurred by the act of the fraudulent partner, he was

entitled to be subrogated to the creditor’s rights against the fraudulent partner.

The United States Bankruptcy Code® codifies this principle, providing that a payer may not claim
to have been subrogated to the creditor’s rights against a debtor where “as between the debtor and [the
payer], [the payer] received the consideration for the claim held by such creditor.” In /n re Russell,” two
makers of a promissory note had pledged securities to the payee, who had lent them the funds to buy the
securities. One of the makers (the “transferor”) had transferred some of the securities to a debtor who
assumed the liability to repay a proportionate amount of the loan to the lender. The makers were required
to repay the debtor’s share of the loan. They claimed to have been subrogated to the lender’s lien over the
securities to the extent to which the debtor had been liable. The court accepted that the makers had paid a
portion of the debt for which the transferor had been primarily liable. The other maker could therefore
claim subrogation to the lien to the extent of his payment of the debtor’s share of the loan. However the
transferor could not claim subrogation on the ground that he had received the consideration for the debt
which he had paid, namely that he had initially received the securities. The decision seems wrong: by the
assumption agreement, to which the lender had acceded, the debtor had become the person primarily

liable, and the consideration had been transferred to him."

3.2 Where the payer pays a debt which he owes, he cannot claim subrogation to the creditor’s

rights in respect of a distinct claim against a different debtor

An example is the case of In re Towey, A Bankrupt,'" where a collecting bank was found to have
been guilty of negligence, and settled claims with the payees of cheques which it had negligently delayed
in collecting. The bank then claimed to have been subrogated to the payees’ rights against the drawer. It
was held that it had not been so subrogated, as its liability to the payees was independent of that of the

drawer, even though the payees had in effect been fully compensated by the settlements.

775 B.R. 204 (Bkrtcy. S.D. Cal. 1987).

¥ 11U.S.C. § 509 (b) (2).

101 B.R. 62 (Bkrtcy. W.D. Ark. 1989).

19 See also In re Valley Vue Joint Venture, 123 B.R. 199, 205; 21 Bankr. Ct. Dec. 513; 13 U.C.C.R. Serv.
2d (Callaghan) 842 (Bkrtcy. E.D. Va. 1991). In Wetzler v. Cantor, 202 B.R. 573, 577 (D. Md. 1996), it
was observed that the statutory provision did not affect claims to subrogation other than under § 509.

"' Unreported judgment, Carney J., 24" March, 1994.
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3.3 A Debtor cannot claim to have been subrogated where there is no other party liable in respect of

the same debt to the same Creditor

Although this may seem to be an obvious statement in the abstract, its application can seem less
obvious on concrete facts.'> Two American cases will be taken as examples. In In re New England Fish
Co.," the marketing agent for a seller of fish entered into a contract of sale with a purchaser. The seller
had entered into contracts with processors under which the processors were bound to process the fish to
certain standards. The purchaser sued the agent for breach of contract, on the ground that the fish were of
too low a standard. The agent settled with the purchaser, and then sought reimbursement from the seller
and the processors. The agent claimed, inter alia, to have been subrogated to the purchaser’s rights against
the processors. The court held that the purchaser had never had any rights against the processors to which
the agent might have been subrogated, emphasising that a right to subrogation only exists “when the

subrogee pays or discharges a debt for which another is primarily liable.”"

In Eastern States Petroleum Co., Inc. v. Universal Oil Products Co.,"” B. had procured a
favourable judgment on a point of law through fraud. A., as it alleged, in reliance on that judgment, settled
an action brought against it by B. through the method of discontinuing an action which it had brought
against C., C. in turn forgiving a debt owed it by B. After learning of the fraud, A. claimed that it had
been subrogated to C.’s rights against B. However, this was held not to be possible, as, in substance, A.

had merely paid B. the debt which it owed it using its own funds.
3.4 The subrogated party can recover no more than he himself paid to the Creditor

This rule seems to derive from Roman law.'® It is firmly established in French'” and American

law."® Therefore, if the surety compromised the creditor’s claim, he could recover no more than the

2 S0, where an insured had in fact no cause of action against a third party, it did not injure the insurer by
settling with the third party, and refusing to execute an assignment of its supposed cause of action to the
insurer: Royal Indemnity Company v. Pharr, 93 S.E. 2d 784 (Ga. 1956).

13749 F. 2d 1277 (1984).

749 F. 2d 1277, 1282 (1984). The court added that “One cannot seek subrogation for paying one’s own
debts.”

'44 A.2d 11 (Del. Ch. 1945).

' D. 20.5.2 (Papinian) referred to a surety who was sued by the creditor, and obtained an order from the
judge that “he [the surety] should take over the land mortgaged to the creditor by way of purchase.”
Nonetheless, a subsequent mortgagee was permitted to buy out the surety by offering him the sum which
he had paid the original creditor, with interest. Thus, it was clear that the surety could only enforce the
mortgage which had been assigned to him for the amount which he had paid, with interest. Also note D.
20.5.5.1 (Marcian) (“If the second creditor or surety pays the money and takes over the property
mortgaged, an offer of payment may properly be made to them, although they hold the property by way of
purchase”) and D. 20.5.6 (Modestinus) (“When a later creditor purchases the mortgage from an earlier, he
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amount of the compromise from the principal.'” Strictly speaking, it seems to be the law in Ireland and
England that a subrogated payer can sue a third party for the entire of the amount which that party owes
or owed to the original creditor. However, the subrogated party is not allowed to profit from the
arrangement, and must account to the original creditor for any amount he receives above the sum which
he paid to the creditor.”” He is also allowed to reimburse himself for the amount of costs which he has
paid or incurred, and interest on the sum which he paid after the date on which he paid.*' A separate issue
is whether the third party has any right to raise the limit on the subrogated payer’s recovery as a defence.
In Ireland and England, it seems that the correct answer is usually “no,” at least where the third party was
not a party to the original contract between the payer and the original creditor.”? In America, the law may

. 5 4
be otherwise.”

is taken to have done so not to acquire the ownership but to preserve his own mortgage. Hence, the debtor
may make him an offer of payment”).

"7 Mestre, § 23.

'® Where it has been described as the “First Principle of Subrogation”: Quinn, “Subrogation, Restitution,
and Indemnity,” (1996) 74 Tex. L. Rev. 1361, 1374. See, e.g., Associated Hospital Service of
Philadelphia v. Pustilnik, 497 Pa. 221, 226; 439 A. 2d 1149, 1151 (1981), reversing 262 Pa. Super. 600;
396 A. 2d 1332 (1979).

' Etter v. Industrial Valley Bank and Trust Co., 515 A. 2d 6, 8 per Beck J. (Pa. Super. 1986); allocatur
denied 524 A. 2d 494 (Pa. 1987), referring to Bishoff'v. Fehl, 345 Pa. 539; 29 A. 2d 58 (1942); Tooks v.
Indemnity Company of North America, 381 Pa. 607; 114 A. 2d 135 (1955); Restatement of Security
(1941), § 104 comment (d); Restatement of Restitution (1937), § 80 comment (a).

* Yorkshire Insurance Co. Ltd. v. Nisbet Shipping Co. Ltd. [1962] 2 Q.B. 330. It has further been held
that the subrogated payer holds the surplus beyond what he requires for his own indemnification subject
to a constructive trust in favour of the original creditor: Lonrho Exports Ltd. v. Export Credit Guarantee
Department [1996] 2 Lloyd’s Rep. 649. If the insured abandons property to the insurer, the latter is
entitled to exercise all proprietary rights arising from the property, which may result in a profit for him:
Lucas v. Export Credit Guarantee Department [1973] 1 W.L.R. 914, 924 per Megaw L.J.; Page v.
Scottish Insurance Corporation (1929) 33 LI. L. Rep. 134, 575 per Scrutton L.J.

> H. Cousins & Co. Ltd. v. D. & C. Carriers Ltd. [1971] 2 Q.B. 230, 242 per Widgery L.J. See Simpson,
“Cargo Insurer’s choice between Subrogation, Equitable Assignment and Legal Assignment in
proceedings in Hong Kong,” [1997] L.M.C.L.Q. 129, 141, who cites also Fisher v. Keller Industries, 485
N.W. 2d 626 (1992). For the situation of sureties, see, e.g., Executors of Fergus v. Gore (1803) 1 Sch. &
Lef. 107; Butcher v. Churchill (1808) 14 Ves. 567, 576; Scottish Provident Institution v. Conolly (1893)
31 L.R.Ir.:329.

22 Mitchell, “Defences to an Insurer’s Subrogated Action,” [1996] L.M.C.L.Q. 343, 344-348, discussing
the difficulties which a third party may have in objecting to a subrogated insurer’s right to sue, where the
subrogating insured is the plaintiff on record. See also Craydon's Pharmac, Ltd. v. Standard Paving Co.
[1973] 3 O.R. 435, noted [1974] L.M.C.L.Q. 95, where it was held that the fact that the insurer had
indemnified the insured for damage to goods, and then sold the goods at a salvage value, was not evidence
of the damage caused by the tortfeasor.

 Cf. Quinn, op. cit., at 1374-1376. In the old Admiralty case of Fretz v. Bull, 12 How. 466 (U.S. 1851),
the Supreme Court held that an action could be brought in the name of the insured where the insured had
not been fully indemnified by the insurer. It was argued by the defendant that the insurer, which, it was
said, should have sued in its own name, could even then have recovered no more than it had paid. The
court must be taken to have rejected this argument.
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One reason given for the rule is that the payer’s intention must be taken to have been to act on
behalf of the debtor.”* In Reed v. Norris,” Lord Cottenham L.C. rationalised the rule by likening the
surety to a fiduciary, stating that the surety entered into his obligation on behalf of the principal, and was
subject to a duty to obtain the best possible terms for him. Because of this relationship, the surety could
not be allowed to treat his payment as a purchase of the debt, which would have entitled him to claim the
full amount of it, if he had paid less.”® Similarly, it has been said that the surety’s recovery was limited, in

order to prevent him from speculating with the interests of the principal debtor.”’

By contrast, an assignee may claim for the entire amount of the assigned claim.?® Also, where
property is abandoned to an insurer, he is entitled to the entire of its worth, even if this exceeds the
amount which he paid to the insured.”” In Bernardini v. Home and Automobile Insurance Co.,”® the court
distinguished subrogation from assignment on the ground that the former operated only to secure
indemnification or contribution,’" while an assignment transferred an entire claim. In the Florida case of
DeCespedes v. Prudence Mutual Casualty Co.,’* a court upheld the validity of an express subrogation

clause in the medical expenses provision of a motor insurance policy. The court stated that

“[u]nder the doctrine of subrogation, the insurer is substituted, by operation of law, to the rights
of the insured. It is not available to a volunteer, only to one under a duty to pay. Furthermore, it
is not available to an extent greater than the amount paid by the insurer, and then only after the
insured has been fully indemnified.”” By contrast, an assignment generally refers to or connotes a

n A . 3
voluntary act of transferring an interest.”**

The court noted that subrogation would limit the chances of double recovery or a windfall profit to the

insured. It would also place the primary liability where it ought to be, on the tortfeasor.

* Duranton, XII, no. 117 note, referred to by Dixon, op. cit., 67.

% (1837) 2 My. & Cr. 361.

26 (1837) 2 My. & Cr. 361, 374-5.

27 Etter v. Industrial Valley Bank and Trust Co., 515 A. 2d 6, 8 per Beck J. (Pa. Super. 1986); allocatur
denied 524 A. 2d 494 (Pa. 1987).

% See, e.g., Simpson, op. cit., at 141-142. But compare Hill v. Brown (1844) 6 Ir. Eq. R. 403, where it was
held that a life tenant who had paid off an incumbrance on the inheritance, and obtained an assignment for
his benefit, would not be permitted to claim more on foot of it than he had paid. The reason for the
decision may perhaps be that a life tenant could not be permitted to speculate with the value of an
incumbrance as against his remaindermen.

? Page v. Scottish Insurance Corporation (1929) 33 LI. L. Rep. 134, 575; Derham, Subrogation in
Insurance Law (1985), 17; Mitchell, The Law of Subrogation (1994), 43.

3964 111. App. 2d 465; 212 N.E. 2d 499 (1965).

3! It should be noted that subrogation is not normally available to enforce an insurer’s right of contribution
against another insurer. See section 2.6, ante.

2193 So. 2d 224 (Fla. 1966), affirmed 202 So. 2d 561 (1967).

33 Accepting that the nemo contra se censetur rule applies. See section 2.3.d, ante.
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The limit on the subrogated party’s recovery renders subrogation unattractive as a means of
speculation; if such was the motive for payment, the payer should have procured an assignment of the
creditor’s right of action. French lawyers have romantically described subrogation as an institution of
friendship, which should not permit any element of speculation.’® The bank which receives payment from
the surety may entertain warm feelings towards him. Whether there is any degree of reciprocation is

another matter.
3.5 Clean Hands

There exist American cases where the courts applied a rule that one who “seeks the benefit of the
equitable doctrine of subrogation” had to come into court with clean hands.*® This doctrine seems to have
been applied primarily in cases where a purchase was set aside as fraudulent, and the purchasers were
held not to have been subrogated to the benefit of liens on the property which they had discharged in the
meantime.’” In these cases, subrogation seems clearly to have been envisaged as a remedy which could be
withheld from an unmeritorious claimant. There are, however, other statements which seem to envisage a
broad judicial discretion as to whether or not to “allow” subrogation.”® While these statements are quoted

often enough,” it seems rare for a claimant in one of the accepted categories of persons who are entitled

* At227.

35 Mestre, op. cit., §§ 23, 552-557. At § 23, Mestre quotes Demolombe, Cours de Code Napoléon (1881),
XXVII, n°323: “cession-transfer is a sale, a commutative contract in which each of the parties has a
speculative goal. The character of subrogation is very different. The intention which prevails there is quite
otherwise: it is generally a benevolent intention! He who pays another’s debt with subrogation does not
mean to acquire in order to gain; he only wishes not to lose.” The comment of Mestre, /oc. cit., is “How,
in these conditions, can one not see in personal subrogation an institution of equity par excellence.”

36 Sheldon, op. cit., § 44.

37 Railroad Company v. Soutter 13 Wallace (U.S.) 517; 20 L. Ed. 543 (1872); Guckenheimer v. Angevine
81 N.Y. 394 (1880) (purchaser under sale voidable for fraud was not entitled to set up a tax lien which he
had paid as against the vendor who sued to rescind, as the taxes had been paid in order to assist the fraud;
the purchaser could not avail of subrogation to relieve him from a loss caused by his own unlawful act);
Sheldon, /loc. cit.

% Beaver County v. Home Indemnity Corporation, 88 Utah 1, 36-7; 52 P. 2d 435, 450-1 (1935):
“[s]ubrogation is not a matter of right but may be invoked only in those circumstances where justice
demands its application, and the rights of the one seeking subrogation have a greater equity than the one
who opposes him”; Transamerica Insurance Co. v. Barnes, 29 Utah 2d 101, 105; 505 P. 2d 783, 786
(1972): “Subrogation is not permitted where it will work any injustice to others”; In re Chipboard
Products Ltd. (in liquidation), unreported, 1984 No. 7316 P, 20" October, 1994, at 11: “this right is an
equitable one and the granting of it is at the discretion of the court which will allow it only when satisfied
that to do so is likely to achieve justice between the debtor and its guarantor” (per Barr J.). Also, Sullivan
v. Naiman, 32 A. 2d 589, 591 (N.J. 1943) (“Subrogation is a device of equity, imported from the civil law,
to serve the interests of essential justice between the parties”); Leiter v. Carpenter, 22 A. 2d 393 (Del. Ch.
1941); Eastern States Petroleum Co. Inc. v. Universal Oil Products Co., 44 A.2d 11, 15 (Del. Ch. 1945).
Cf. also Wagner v. Elliott, 95 Pa. 487 (1880) (see section 7.10, post).

3% Transamerica Insurance Co. v. Barnes, 29 Utah 2d 101, 105: 505 P. 2d 783, 786 (1972); Educators
Mutual Insurance Association v. Allied Property and Casualty Insurance Co., 890 P. 2d 1029, 1031 (Utah
1995).
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to subrogation, to fail on this ground alone. Other courts have denied any general discretion to “refuse”

subrogation.*

One may compare the recent Northern Irish case of Stronge v. Johnston,*' where Girvan J. set
aside a transfer of land on the ground that it was an unconscionable bargain. The transferee had paid off a
mortgage on the property. Girvan J. stated that he who sought equity must do equity, and hence, the
transferor had to reimburse the transferee for the sums so paid. He stated that “[h]e who discharges
another’s secured obligation, wholly or in part, is entitled to be repaid out of the security the amount of
the sum or sums paid by him.” Capper* criticises the decision on this point, on the basis that if there can
be an objection to holding that an officious payer of another’s debt is subrogated, the same objection
should apply where the payer had acted “dishonourably.” He states that a better ground on which the same
result might have been achieved would have been to grant the relief of setting aside the transfer on terms
designed to ensure restitutio in integrum. It is felt that even if the proposition enunciated by the judge is
over-broad, it was a reasonable decision to hold the transferee to have been subrogated, as his payments
were made in the belief that he was owner (which has been held in other cases to be a sufficient basis on
which to hold that a payer has been subrogated).* His unconscionable behaviour, though a ground for
setting aside the transaction, should not be regarded as vitiating the entitlement he would otherwise have

to obtain the benefit of the mortgage.

Where a surety paid a creditor using trust funds misappropriated from the principal debtor, it was
held that such a payment could give no right of subrogation, Parker L.J. comparing the situation to one
paying to the principal debtor on his own behalf money which he owed the principal debtor.** There are
also occasional dicta to the effect that subrogation is only to be “administered” where it would not
prejudice the rights of others.* This rule is often applied in cases of marshalling, though it is not always

clear who will qualify as a person whose rights must not be prejudiced.*

" Bankers Trust Company v. Namdar, unreported, Court of Appeal of England and Wales, judgment
delivered 14™ February 1997, per Peter Gibson L.J.:

“Subrogation is an equitable remedy which the court allows in a number of differing
circumstances to reverse the unjust enrichment of a party. The court has no general discretion
whether to give the remedy, but does so in recognised circumstances which make it
unconscionable for that party to deny the proprietary interest claimed by another party.”

it Unreported, High Court, Chancery Division, Girvan J., 16" April 1997, 1996 No. 1534, discussed by
Capper, “The Debtor, the Wife, the Farm and the Opportunist,” (1997) 48 N.I.L.Q. 400.

2 “The Debtor, the Wife, the Farm and the Opportunist,” (1997) 48 N.I.L.Q. 400, 404.

# Section 4.8.b, post.

* Derek Randall Enterprises Ltd. (in lig.) v. Randall [1991] B.C.L.C. 379, 390 per Parker L.J.; 391 per
Stocker L.J.

* Miller v. Holland, 84 Va. 652, 659; 5 S.E. 701 (1888). It was there held that a transferee of Whiteacre,
which was liable to indemnify Blackacre against A.’s lien affecting both, could not be subrogated to A.’s
rights against Blackacre, as Whiteacre, in his own hands, was primarily liable to pay A.’s lien. This really
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3.6 The subrogated party acquires no greater right than the party for whom he is substituted

This is axiomatic, and is inevitable if one applies the metaphor of substitution literally. If the
payer or lender’s feet are bigger than those of the creditor into whose shoes he steps, he must bear his
discomfort. Those who favour a restitutionary analysis might say that the amount of the enrichment
received or likely to be received by the debtor is measured by the extent of the rights of the creditor whose
claim has been paid.*” Examples occur in each context where subrogation has been applied. A few will be

given here.

It is trite law that the insurer acquires by subrogation no better right than the insured to whose
place he is substituted.*® This is all the more apparent in jurisdictions such as Ireland and England, where
the insurer is required to sue in the name of the insured. Thus, if the insured had contractually waived a
right of action against a third party, the insurer, having paid the insured, is similarly precluded from
recovering against the third party.*’

In In re Manchester, Middleton and District Tramway @0

the directors of a company
established by statute had requested the “Globe” company to advance money to solicitors and
parliamentary agents in order to procure the passage of a further Act relating to the company. Kekewich J.
seems to have held that this was beyond the company’s powers. The Globe company then claimed that it

had been subrogated to the solicitors’ rights against the company. Kekewich J. stated:

amounts to no more than an application of the rule that a principal debtor may not claim subrogation on
paying his own debt (see ante), although here Whiteacre itself, rather than the owner of it for the time
being, was the “principal debtor.” The facts were an example of the “inverse order of alienation” rule of
liability of parcels of land subject to a common incumbrance alienated at different times. See section
12.3.a, post.

*6 See section 12.3, post.

7 Although, as has been seen in section 3.4, ante, another limitation is that the payer can recover no more
by means of subrogation than he himself paid.

¢ Simpson v. Thompson (1877) 3 App. Cas. 279; Employers Liability Assurance Corporation v. Haidt, 6
N.J.471; 79 A. 2d 308 (1951); Insurance Company of North America v. Carnahan, 446 Pa. 48, 50; 284
A.2d 728, 729 (1971); Hartford Fire Insurance Co. v. Riefolo Construction Co., 81 N.J. 514, 524; 410 A.
2d 658 (1980); Aetna Insurance Co. v. Gilchrist Brothers, 85 N.J. 550, 560-1; 428 A. 2d 1254 (1981);
Travelers Insurance Company v. Commercial Union Insurance Company, 335 S.E. 2d 681, 684 (Ga. App.
1985); Orselet v. DeMatteo, 206 Conn. 542, 546-7; 539 A. 2d 95 (1988); Republic Insurance Co. v. Paul
Davis Systems of Pittsburgh South, Inc., 670 A. 2d 614, 615 note 1 (Pa. 1995); Wilkinson v. Boats
Unlimited, Inc., 670 A. 2d 1296 (Conn. 1996).

¥ For example, note the numerous cases on the “benefit of insurance,” under which the insured contracts
to obtain insurance for the benefit of himself and the third party; this is construed to be a waiver of his
rights against the third party. See, e.g., Phoenix Insurance Company of Brooklyn v. Erie and Western
Transportation Company, 117 U.S. 312; 6 S. Ct. 750; 29 L. Ed. 873, 880 (1886); Wager v. Providence
Insurance Co., 150 U.S. 99; 14 S. Ct. 55; 37 L. Ed. 1013, 1017 (1893).

50(1893) 68 L.T. 820.
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“Granted that they are subrogated to the rights of the persons to whom the money was paid, they
cannot be in any better position than those persons, and my decision is that the latter could not

themselves sue the company.”*'

So, where the original creditor’s action was time-barred, this was also a bar to an action by the
payer, which had been subrogated to the creditor’s rights, even though the payer would not have been

barred if it had been able to claim in its own right.*””

The requirement that the subrogated party can acquire no greater interest than that of the party to
whose place he is substituted distinguishes subrogation from the direct imposition of an equitable lien.
Thus, in cases where such a lien has been imposed, as, for instance, in cases of salvage, it has never been
considered necessary that the creditor paid off by the claimant had himself a lien or other proprietary right

over the property in which the claimant had an interest.”

The fact that the subrogated party can acquire no greater rights than those of the party to whose
position he is substituted does not, however, mean that he must automatically acquire all the rights of the

latter party.>
3.7 The Subrogated party must be identified with the party to whose place he is substituted
Again, this is axiomatic, and seems to be an inevitable consequence of the use of the metaphor.

One important consequence is that proceedings taken by either the subrogated party or the original

creditor to whose place it is substituted will be binding on the other. Thus, judgment delivered by a court

51 (1893) 68 L.T. 820, 826. Similarly, in Thurstan v. Nottingham Permanent Building Society [1902] 1
Ch. 1, affirmed [1903] A.C. 6, Romer L.J. stated that a building society which had advanced money under
a void contract to an infant, for, inter alia, the purposes of building on land, would have been subrogated
to any lien which the builders had had on the land, but they had none. See also Ghana Commercial Bank
v. Chandiram [1960] A.C. 732. In Halifax Mortgage Services Ltd. v. Muirhead (1997) 76 P. & C.R. 418,
the Court of Appeal of England and Wales refused to to permit the enforcement of a mortgage to which
the plaintiff had been subrogated until the amount due on foot of it had been determined. The amount
secured by that mortgage was far less than the loan made by the plaintiff to the borrower. Since the
making of that loan, the borrower and his wife had paid more than the amount originally secured by the
original mortgage. The court therefore directed that the trial judge should determine if any amount
remained due on that mortgage.

52 Holloway v. State of New Jersey, 593 A. 2d 716, 720-722 (N.J. 1991).

33 See section 4.6.a, post.

" In Vassos v. State Bank of South Australia [1993] 2 V.R. 316, a mortgagee had obtained a valid
mortgage, even though it bore the forged signatures of two of the three apparent co-mortgagors. The
mortgage was for a large sum, part of which had been paid in discharge of an earlier mortgage for a
smaller sum. The co-mortgagors whose signatures had been forged claimed that, notwithstanding the
validity of the mortgage which the mortgagee had received, it had nonetheless been subrogated to the
rights of the prior mortgagee, and could enforce its mortgage for no more than was secured by the earlier
mortgage. This argument was rightly rejected.
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of competent jurisdiction in proceedings involving one party will have the weight of res judicata as
regards other proceedings involving the same issue where the other party is concerned.” In McGuinness
v. Motor Distributors Ltd.,”® a party had had his interest as defendant in personal injury proceedings
(where he sued a third party for a contribution) controlled by an insurer. Barron J. nevertheless held that
the earlier judgment in the third party proceedings rendered res judicata separate proceedings where the
former defendant sued the former third party for damages for breach of contract arising out of the same

incident. The decision was affirmed on appeal ex rempore by the Supreme Court.”’

Furthermore, for the purposes of Article 21 of the Brussels Convention, proceedings involving
one party in a contracting State may be deemed to be proceedings involving a party subrogated to its
rights, with the effect that a court in another contracting State must refuse jurisdiction over proceedings
involving the other party. This is illustrated by a decision by the Fifth Chamber of the Court of Justice of
the European Union. In Drouot Assurances S.A. v. Consolidated Metallurgical Industries,™ the insurer of
the hull of a vessel which had foundered, paid to have the vessel refloated. C.M.I., the owner of the cargo
laden on board, and the cargo insurer, brought proceedings in the Netherlands, claiming a declaration that
they were not obliged to make a general average contribution to the hull insurer. They brought those
proceedings against the apparent owner and the charterer of the vessel. Three months later, the plaintiff,
the hull insurer, brought these proceedings in France against C.M.I. and the cargo insurer, seeking a
general average contribution from one or other of those parties. Those defendants raised a plea of /is alibi
pendens, with reference to the proceedings they had brought in the Netherlands. At first instance, this plea
was rejected, on the ground that the plaintiff insurer had not been a party to the proceedings in the
Netherlands. On appeal, it was held that the insurer had been a party to the Dutch proceedings through the
intermediary of its insured. On reference to the Court of Justice, the Fifth Chamber held that

“there may be such a degree of identity between the interests of an insurer and those of its
insured that a judgment delivered against one of them would have the force of res judicata as

against the other. That would be the case, inter alia, where an insurer, by virtue of its right of

5 E.g., Travelers Insurance Company v. Commercial Union Insurance Company, 335 S.E. 2d 681 (Ga.
App. 1985): the owner of a vehicle sued the employer of a driver of another vehicle. Although the
employer was held liable, a jury awarded no damages. It was held that the owner’s insurer was bound by
this judgment, and precluded from recovering any sum from the employer’s insurer. An example from the
same jurisdiction in a different context is McCollum v. Lark, 187 Ga. 292; 200 S.E. 276 (1938), where a
lender had agreed with the borrower that the funds lent would be used to pay a prior lien on the
borrower’s property. It was held that a consent judgment in proceedings between the prior creditor and a
subsequent creditor, establishing the priority of the former’s lien, remained binding on the latter, as
against the lender, when it was subrogated to the prior creditor’s rights.

$11997] 2 LR. 171.

57 (O’Flaherty, Murphy and Lynch JJ.) Judgment delivered on the 17" July 1997.

$11999] 2 W.L.R. 163.
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subrogation, brings or defends an action in the name of its insured without the latter being in a

position to influence the proceedings.”’

In such circumstances, the insurer and insured had to be regarded as being one for the purposes
of Article 21 of the Brussels Convention. Furthermore, where the respective interests of insurer and
insured diverged, they could be precluded from asserting those respective interests as against other
parties. However, it was not necessarily the case that the insured and insurer had to be treated as the same
party. The test was whether the interests of the two were identical and indissociable. The case was

remitted to the national court for a conclusion.®’

In a Connecticut case, it was held that the court could only have had jurisdiction if the plaintiff
had had a place of business within the State. The plaintiff was the insured which had been indemnified by
the insurer, which was bringing proceedings by way of subrogation. The fact that the insurer had been
carrying on business within the State at the time of initiation of litigation did not confer jurisdiction where

the insured nominal plaintiff would not have had standing in his own right.'

3.8 The “Volunteer” Rule

There is a hoary rule, repeated mantra-like, that subrogation is not available to a volunteer.” This
only applies to legal subrogation. If a payer agrees with a creditor or debtor that, on payment of the debt,
he should succeed to the rights of the creditor, then no issue of voluntariness arises.”’ In the United States,

it appears that one will not be regarded as a volunteer if one pays either (a) on foot of a legal or moral

911999] 2 W.L.R. 163, 179.

5 A similar decision is The “Linda” [1988] 1 Lloyd’s Rep. 174, 179 per Sheen J., where it was held that
an action brought in the name of the insured in England had to be regarded as brought by the same party
as one instituted by the insurer in respect of the same cause of action in the Dutch courts. Hence, the
English action had to be stayed.

" Wilkinson v. Boats Unlimited, Inc., 670 A. 2d 1296 (Conn. 1996).

%2 See, e.g., Sheldon, op. cit., § 240: “The doctrine of subrogation is not applied for the mere stranger or
volunteer who has paid the debt of another without any assignment or agreement for subrogation, being
under no legal obligation to make the payment and not being compelled to do so for the preservation of
any rights or property of his own.” That passage was cited with approval in Campbell v. Foster Home
Association, 163 Pa. 609, 636; 30 A. 222,225;26 L.R.A. 117; 43 Am. St. Rep. 818 (1894), Contoocook
Fire Precinct v. Hopkinton, 71 N.H. 574, 578; 53 A. 797, 799 (1902), Mitchell v. Smith’s Estate, 4 A. 2d
355,358 (N.H. 1939), In re Account of Commonwealth Trust Co., Trustee (No. 1), 247 Pa. 508, 515; 93
A. 766, 768 (1915) and Beck v. Beiter, 146 Pa. Super. 114; 22 A. 2d 90, 93-4 (1941). See similarly,
Michigan Millers Mutual Insurance Co. v. United States Fidelity and Guaranty Corporation, 306 Pa.
Super. 88, 92;452 A. 2d 16, 18 (1982). Villiers, “A path through the subrogation jungle: whose right is it
anyway?” [1999] L.M.C.L.Q. 223, 226, observes that the “principle” that a volunteer was not entitled to
subrogation ‘“has never provided a clear or coherent means of limiting the ambit of subrogation since the
concept of the volunteer has ... seldom been successfully defined in the cases” (annotation omitted).
However, she argues that the volunteer principle represented an unjust enrichment analysis in nascent
form. In other words, the supposed volunteer was someone who could not point to an unjust factor.

- Cf. Contoocook Fire Precinct v. Hopkinton, 71 N.H. 574, 578; 53 A. 797, 799 (1902).
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obligation,** or (b) in order to protect one’s own interests. In England and Ireland, payment under a legal

obligation will not be regarded as voluntary,®

at least where the obligation was not itself incurred
voluntarily.®® The proper characterisation of payments made under a “moral obligation” is more
troublesome.®” The characterisation of self-interested payments is controversial in England.®® In Ireland,

such payments have in the past been regarded as proper to ground proprietary relief.*

In Aylwin v. Witty,” a surety for the payment of premiums on a mortgaged insurance policy
requested a third party to pay some of the premiums, and purported to assign his interest in the policy to
the third party. It was held that this was effective to permit the third party to have the benefit of the lien
which the surety would have had if he had paid out of his own funds. Kindersley V.-C. added: “Even if
[the third party] had paid them voluntarily, he had gained such an interest as justified him in seeing that
they were kept up; and the creditors cannot take the money and deprive him of those payments.””" Later
English cases cast doubt on the correctness of this as a general comment.” Certainly, in Aylwin v. Witty,
the third party had been requested to make the payment by the surety, who was under an obligation. Thus,
the payment does not seem to have been an unsolicited intervention, and Kindersley V.-C.’s comments

were clearly obiter.

The application of the volunteer rule will now be considered in a number of the contexts where

subrogation has been applied.
3.8.a Case of Surety who becomes bound without request from the Principal Debtor

Ordinarily, a surety will become bound at the request of a principal debtor. In the rare cases
where he does not, an issue may arise as to his entitlement to seek indemnification from the principal
debtor. Under the Roman law, one who became surety without the request of the principal was permitted
to recover the amounts which he spent from the principal.” However, if one became surety against the

instructions of the principal debtor, one could not recover from him on either action.”

o Campbell v. Foster Home Association, 163 Pa. 609, 636; 30 A. 222, 225; 26 L.R.A. 117; 43 Am. St.
Rep. 818 (1894): “Subrogation will not be decreed in favor of a mere volunteer who without any duty,
moral or otherwise pays the debt of another.”

55 See section 4.4, post.

% I e., by assuming a liability by choice, without the request of the debtor.

%7 See section 4.5, post.

8 Falcke v. Scottish Imperial Insurance Co. (1886) 34 Ch. D. 234; Foskett v. McKeown [1997] 3 All E.R.
392, 402 per Scott V.-C.

% See section 4.6, post.

70(1861) 30 L.J. Ch. 860.

7' (1861) 30 L.J. Ch. 860, 861.

72 See the cases discussed in section 4.6.d, post.

¥ Under later Roman law, two principal forms of suretyship existed (see notes to section 1.4, ante). The
obligation of a mandator was regarded as separate from that of the principal. In case of fideiussio, the
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The French Civil Code expressly envisages one becoming surety for another without his request,
and even without his knowledge.” Such a surety is granted a right of indemnification from the principal,
although one author suggested, logically, that, as the surety’s right in such a case was grounded on his
management of the principal’s affairs, his recovery should be limited to the amount of the benefit

conferred on the principal.”®

Most American cases seem to refuse any right to reimbursement to a surety who undertakes his

obligation without the request of the principal debtor.”” However, American courts generally take the view

surety’s obligation was secondary to that of the principal. In general, a fideiussor was entitled to be
indemnified by the principal debtor by action of mandate (contract) if the principal had requested him to
become surety. Gaius, 1. 3.127; D. 50.17.60 (Ulpian); R. Zimmermann, The Law of Obligations: Roman
Foundations of the Civilian Tradition (1990), 133. The mandator required a cession of the creditor’s
actions (effectively, subrogation) before he could claim against the principal debtor. Thus, Ulpian stated
that

“[1]f I have allowed someone to give a verbal guarantee on my behalf, or to stand surety for me
in some other way, I am liable [to an action] on mandate, and unless the party gave his guarantee
against my will either with the intention of making a gift or as an unsolicited administration of
my affairs, the action on mandate will lie.”

(D. 17.1.6.2). See also D. 17.1.11 (Pomponius); D. 46.1.69 (Tryphoninus); I. 3.20.6; J. Voet, Commentary
on the Pandects (translated by P. Gane, sub tit. “The Selective Voet, being the Commentary on the
Pandects,” VII, 1957), 46.1.9; 46.1.31. Where one became a fideiussor without the consent of the
principal, but not against his expressed will, although one could not succeed on an action on mandate
against him, still the surety could claim against him as an unsolicited administrator (negotiorum gestor):
D. 17.1.20.1 (Paul). A mandator had no recourse against the principal debtor unless the creditor ceded his
actions to him. Also, where one became a mandator without the assent of the principal debtor, one could
not bring an action against him on the management of his affairs, as the mandator had technically
managed his own affairs, rather than those of the principal: D. 17.1.28 (Ulpian); D. 5.3.31 pr. (Ulpian);
Voet, op. cit., 3.5.13; 46.1.30. Thus, the only way in which the mandator could obtain relief in that case
was by obtaining a cession of the creditor’s action against the principal from the creditor: Voet, op. cit.,
46.1.30. See also D. 46.1.13 (Julian). Voet, op. cit., 46.1.31; H. Grotius, The Jurisprudence of Holland,
translated by R.W. Lee (1924), 3.3.31; J. van der Linden, /nstitutes of Holland, translated by Sir H. Juta
(3rd ed., 1897), 122 (ch. 14, § 10); R.W. Lee, An Introduction to Roman Dutch Law (5" ed., 1953), 316.

7 D. 17.1.40 (Paul). Voet, op. cit., 46.1.33, notes that this was the Roman law, but states that the custom
of his day was otherwise.

7> Article 2014(1) of the Civil Code states that “one may become surety without the request of one for
whom one becomes bound, and even without his knowledge.” P. Simler, Cautionnement et Garanties
Autonomes (2nd ed., Editions Litec, Paris, 1991), n° 14, notes that such cases are rare, but not
inconceivable.

76 Article 2028 of the Civil Code conferred the right of reimbursement on all sureties, whether they
undertook their liability at the request of the principal or not. Simler, op. cit., n°® 529, suggested the
limitation on the surety’s right of recovery. He notes that where one becomes surety against the will of the
principal, there should be no ground for recovery. For the older French law, ¢/ M. Pothier, 4 Treatise on
the Law of Obligations or Contracts (translation, W.D. Evans, 1806), I, 277, § 429: “If the surety is
obliged for the principal debtor without his knowledge, he cannot have an action mandati against him, but
an action contraria negotiorum gestorum, which has the same effect.”

" Indemnity Insurance Company of North America v. McClure, 191 Minn. 576; 254 N.W. 913 (1934)
(surety in bond indemnifying bank against loss arising from misconduct of bank officer denied
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that a voluntary surety or guarantor is nonetheless entitled to be subrogated to the creditor’s rights against
the principal.”® In Mathews v. Aikin,” a surety who had undertaken his obligation at the request of the
creditor, without request by the principal debtor, was held entitled on payment to an assignment of the
mortgage held by the creditor over the principal’s property in order to secure the payment of the debt. The
court said that even if the surety had been a volunteer as against the principal debtor, he was not as
regarded the creditor, and there was therefore no reason why the case fell outside the general rule that a

surety, on paying the creditor, was entitled to the benefit of all securities held by the latter.*

The earliest English case on point concerned a del credere guarantee given by an insurance
broker, by which he guaranteed to the insured the solvency of an underwriter, without the knowledge or
assent of the underwriter.®' The guarantor paid the insured the amount of a total loss, and then tried to set-
off the amount he had so paid against the underwriter’s claim for unpaid premiums. It was held that he
was not entitled to do so. Lord Ellenborough C.J. stated: “As to compulsion of law, it was a compulsion of
[the guarantor’s] own seeking, which arose out of their own voluntary act ... no person can, by payment
under a voluntary contract acquire a right against a stranger which he had not before; the distinction is if it
is by compulsion.”82 However, it seems that if the broker insured in his own name, as if he were the

insured, then he would be entitled to recover from the underwriter.®® In Hodgson v. Shaw.,* which did not

indemnification from officer, who had not assented to the bond, and had not known of its existence);
Howell v. Commissioner of Internal Revenue, 69 F. 2d 447, 451 (8" Cir., 1934) (the principal holding of
the case, however, was that the plaintiff was an indemnitor, who could have no recourse against the debtor
against whose default he indemnified a creditor, unless he had an express contractual right to that effect).
8 Carter v. Jones, 5 Iredell’s Eq. 196; 49 Am. Dec. 425 (N.C. 1848) (held, that although the surety could
not recover at law in an action for indemnification, yet, having paid the bond which he had guaranteed
without the knowledge of the debtors, he was to be regarded in equity as a purchaser of it, and entitled to
sue the debtors on it, though he was required to join the creditor as a co-plaintiff in the action); Hecker v.
Mahler, 64 Ohio St. 398; 60 N.E. 555 (1901); Howell v. Commissioner of Internal Revenue, 69 F. 2d 447,
451 (8" Cir., 1934).

" 1 N.Y. 595 (1848); see Dixon, op. cit., 76-7.

801 N.Y. 595, 602 (1848) per Johnson J.

8" Cumming v. Forrester (1813) 1 M. & S. 494,

82 (1813) 1 M. & S. 494, 499-500. In Koster v. Eason (1813) 2 M. & S. 112, 119, the same judge again
said of the del credere guarantors in that case: “Their guaranteeing [the principal debtor’s] solvency to the
assured [creditor] is a transaction to which he is wholly a stranger, and from signing the policies in the
names of the assured to them as brokers [the guarantors] he [the assured] has not authorised [them] by
means of their guarantie given by them to the assured (of which he was not privy) to claim and exercise
the rights of [the assured] against him.”

% In Koster v. Eason (1813)2 M. & S. 112, 116, Lord Ellenborough C.J. said: “if [the guarantors] had
paid [their customers], they could in their own names, and on their own account, and without any control
from the [customers], enforce payment.” By permitting them to enter into the contracts (insurance
policies) in their own names, the principal debtor (broker) had consented that they should be entitled to
act in all respects as creditors. But, as regarded policies in the names of their customers, they could only
sue in the names of the customers, upon payment by them to their customers. Also, Wienholt v. Roberts
(1811) 2 Camp. 586; Parker v. Beasley (1814) 2 M. & S. 423, 427; Morris v. Cleasby (1816) 4 M. & S.
566, 572-5; Peele v. Northcote (1817) 7 Taunt. 478; Leverick v. Meigs, 1 Cowen 645, 663 (N.Y. 1824);
Lee v. Bullen (1858) 27 L.J.Q.B. 161.

8 (1834) 3 Mylne & K. 183.
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concern a del credere guarantee, Lord Brougham L.C. said obiter that the fact that a surety was bound
jointly with the principal debtor proved the principal debtor’s consent to payment by the surety: “This is
necessary for enabling any man who pays another’s debt to come against that other, because a person

cannot make himself the creditor of another by volunteering to discharge his obligations.”*

In a more modern case, on the other hand,*® Greene L.J. stated, obiter, that the case of a
guarantee given without any antecedent request by the principal debtor was “merely one example of a
number of cases where the law raises an obligation irrespective of any antecedent contractual relationship
between the parties.”® The implication of this is that he thought that the surety would nonetheless be

entitled to indemnification even if there had been no antecedent request to undertake the suretyship.®®

However, in Owen v. Tate,”” Stephenson L.J. sought to confine Greene L.J.’s statement to cases
of payment under necessity.” In that case, the defendants had borrowed from a bank on security granted
by a third party. In order to procure the release of the security, to benefit the third party, the plaintiff
deposited new security with the bank and guaranteed the loan. When the defendants learnt of the
plaintiff’s action, they protested, but on demand by the bank, they instructed the bank to have recourse to
the security lodged by the plaintiff. The bank did so. The plaintiff claimed reimbursement from the
defendants. His claim failed, the court categorising him as a volunteer who was not entitled to relief. It is
to be noted that the third party, who had been released by the plaintiff’s lodgement of security, would
have been entitled to reimbursement from the defendants, had she paid without having been released. The
question therefore was whether the plaintiff, who had undertaken his liability in order to release the third

party, could have any similar right as against the principal debtor.

Scarman L.J. considered that a voluntary payer of another’s debt had no right to reimbursement
by the debtor. There were exceptions where “the law could imply a request.””' In the present case, the
plaintiff had “officiously expose[d] himself to the liability to make the payment.””> Scarman L.J. stated
that in a case where the plaintiff had “conferred a benefit upon the defendant behind his back in
circumstances in which the beneficiary has no option but to accept the benefit, it is highly likely that the

courts will say that there is no right of indemnity or reimbursement.”” The present plaintiff, despite

%5 (1834) 3 Mylne & K. 183, 190. See also In re Moseley Green Coal & Coke Co. Ltd., Barrett’s Case
(No. 2) (1864) 4 De G., J. & S. 756.

% In re A Debtor (No. 627 of 1936) [1937] 1 Ch. 156.

711937] 1 Ch. 156, 166, referring to Brook’s Wharf and Bull Wharf, Ltd. v. Goodman Brothers [1937] 1
K.B. 534.

8 Also note Anson v. Anson [1953] 1 Q.B. 636, 642-3 per Pearson J.

¥11976] 1 Q.B. 402.

% As to necessity, see section 4.5, post.

1 [1976] 1 Q.B. 402, 407.

°211976] 1 Q.B. 402, 407, quoting Goff and Jones, op. cit. (1% ed., 1966), 207.

% 11976] 1 Q.B. 402, 409.
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having intervened for the benefit of the third party, was “as absolute a volunteer as one could conceivably

imagine anyone to be when assuming an obligation for the debt of another.””*

The defendants had pressed the bank to realise its claim from the security deposited by the
plaintiff, and the bank had done so. The plaintiff argued, plausibly one might have thought, that by so
doing, the defendants had accepted the benefit of the guarantee, and with it, the reciprocal obligation to
reimburse the plaintiff. The Court of Appeal did not take this view. Instead, Scarman L.J. stated that the
defendants had made the best of the situation in which they found themselves, where their indebtedness
was secured in a manner to which they had not assented. With respect, this seems to be too beneficent a
view to take of the defendants’ conduct: since they had urged the bank to realise the security given by the
plaintiff, they should not have been allowed to escape liability to either the bank or the plaintiff for that
amount.” They should not have been allowed to take the benefit without the co-ordinate burden.”® The
members of the court did appear to envisage that there might be some circumstances where a surety who

undertook his liability without an antecedent request from the principal debtor might be entitled to relief.”’

% [1976] 1 Q.B. 402, 410.

% Goff and Jones, op. cit. (5™ ed., 1998), 129 and 446, are of the view that the plaintiff should have been
subrogated to the bank’s rights, as otherwise, it seems that the bank could (at least in theory) have made a
double recovery, and thus been unjustly enriched. On Mitchell’s scheme, this would be a case of “simple
subrogation,” as in the case of insurers: Mitchell, op. cit., 166. A. Burrows, The Law of Restitution (1993),
83, 215, suggests that the plaintiff should have been entitled to subrogation under section 5 of the
Mercantile Law Amendment Act 1856 (which was not raised), as the plaintiff was liable with another for
the payment of the debt. That Act has been repealed in Ireland, subject to certain reservations, as to
which, see section 7.7, post. Watts, “Guarantees undertaken without the request of the debtor,” [1989]
L.M.C.L.Q. 7, 9, thinks that a term can be implied into almost any guarantee, that the surety expects to be
subrogated to the creditor’s rights against the principal debtor upon payment. Watts does observe (at 10)
that, if subrogation exists merely to prevent an unjust enrichment, then it is hard to see how subrogation
could in principle have been available to the surety if he had been denied a personal right to
indemnification on restitutionary grounds. Mitchell, op. cit., 166-7, also argues that if the surety was
rightly refused indemnification, he should have no alternative right to subrogation. However, he thinks
that the surety in Owen v. Tate should not have been characterised as a volunteer. He also agrees with
Burrows that section 5 did not appear to discriminate between voluntary sureties and “requested” sureties.
% One makes this statement conscious of the admonition of Ormrod L.J. (at [1976] 1 Q.B. 402, 413):
“looked at superficially this case could be said to be one in which the defendants had acquired a
considerable benefit from the acts of the plaintiff and had given nothing in return.” However, he said that
the sequence of transactions was so complex that he was unable to say whether the defendants in fact
obtained any benefit from the plaintiff’s actions, or whether the defendants’ position was not worsened by
the plaintiff’s intervention.

o Cf J. Phillips and J. O’Donovan, The Modern Contract of Guarantee (2"d ed., 1992), 502, who describe
Owen v. Tate as a case where the defendants “ultimately accepted the benefit of the plaintiff’s actions but
initially they neither requested nor wanted this benefit.” They conclude that “the mere fact that the
guarantor’s payment confers a benefit upon the debtor does not ensure the success of his restitutionary
claim for reimbursement where the benefit was unwanted or unnecessary.” After Owen v. Tate, in The
Zuhal K and the Selin [1987] 1 Lloyd’s Rep. 151, Sheen J. envisaged that a party which gave a guarantee
in circumstance of “economic necessity” for the benefit of the principal debtor should be entitled to
indemnification from the principal. The creditor had arrested the principal’s ship. The principal’s
protection and indemnity club requested the surety to guarantee the payment of the debt, and this was
done. The ship was released as a result of the granting of the guarantee. In the circumstances, the giving
of the guarantee was not regarded as a gratuitous intervention. It is felt that this reflects a commercially
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3.8.b Case of Voluntary Payment by one who is bound as Surety

Where a surety pays a debt which the creditor could not have recovered from the principal, it
seems that his payment will be regarded as voluntary, and he will not be entitled to recover a similar sum
from the principal.”® The English and Irish cases concern situations where neither principal nor surety
could have been compelled to pay, and yet the surety pays, and is then denied an indemnity from the
principal. So, in Sleigh v. Sleigh,” an accommodation indorser (surety) of a bill of exchange paid the
holder (creditor) without receiving notice of dishonour or any request for payment from the acceptor
(principal debtor). It was held that the indorser could not recover from the acceptor, as he had paid
knowing that he was not bound to do so, and had had no implied authority from the acceptor to make the
payment. The court indicated that the result might have been different if the surety had paid in ignorance
of a factor which would have relieved him from liability to pay (for instance, the giving of time by the
creditor to the principal). In In re Morris; Coneys v. Morris,'” it was held that a surety who paid a debt
which was statute-barred as against him and the principal, could not recover that amount from the
principal. On the other hand, it has been held that if a surety elects to waive the benefit of a condition
which was inserted into the contract of guarantee for his own benefit, a subsequent payment by him in

settlement of the creditor’s claim will not be regarded as voluntary.'"'

realistic and desirable approach to the issue. One may also note R.M. Goode, Legal Problems of Credit
and Security (2"d ed., 1988), 190-1, who expressed the view that a surety who became bound without
request from the principal debtor was entitled to subrogation. No reference is made to any authority for
this proposition.

% See A.A. Stearns, The Law of Suretyship (5™ ed., 1951, by J.L. Elder), § 11.41, and note 75, referring to
Davis v. Board of Commissioners of Stokes County, 72 N.C. 441 (1875): “There is no doubt of the rule,
that the principal is responsible to the surety for any liability incurred by the surety at the request of the
principal. But that rule is subject to exceptions. A surety for an idiot, infant, feme covert, etc., may be
liable when the principals are not liable either to the obligee or to him. So a surety for a corporation in a
transaction where the corporation has not the power to contract, may be liable when the corporation is
not.” In McHenry v. Carson, 41 Ohio St. 212, 222 (1884), Dickman J. said “The surety cannot, by a
voluntary payment, when not legally bound, place himself in a better position towards the principal, than
that of one not a surety, who voluntarily pays money in the discharge of the debt of another person”
(followed in Mutual Finance Co. v. Politzer, 21 Ohio St. 2d 177, 185; 256 N.E. 2d 606, 612 (1970)).

* (1850) 5 Ex. 514.

19011922] 1 LR. 81, 90, 136. The case is noteworthy as a rare decision of the High Court of Appeal of
Ireland, established under the Government of Ireland Act 1920.

1V Stimpson v. Smith [1999] 2 W.L.R. 1292. In that case, a surety paid the creditor before the latter made
a formal demand for payment, which was required under the contract of guarantee before the creditor
could recover from the surety. The Court of Appeal of England and Wales held that the requirement for a
written demand was only evidential or procedural, and was not a prerequisite for the liability of the surety.
The surety was entitled to waive the requirement, even as against a co-surety. It was therefore held that
the paying surety was entitled to recover a contribution from his co-surety, in circumstances where the
creditor would have served the written demand had the payment not been made. The court did note that a
payment by one co-surety without the prior consent of the other co-surety, or a court order requiring that
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Where the surety has a defence, but the principal does not (for instance, that the creditor had
given time to the principal, thereby discharging the surety), it seems that in America at least, the surety
will be entitled to indemnification from the principal.'” The principal was undoubtedly bound to pay the
creditor, and the surety should not be condemned as a volunteer for electing to abide by his undertaking,
and waiving a defence. This seems to be quite a proper result, although it is possible that Irish or English

courts would take a different view.'”
3.8.c Payments by Insurer

It seems generally to be accepted that an insurer does not act voluntarily where he pays a claim
which is doubtful or disputable, so long as he does so “in good faith.”'®* Again, if the insurer believes
himself to be liable to pay, even if he does so under a mistake of law, or if he has a personal interest in

making the payment, it seems that it will not be regarded as voluntary.'”

Mitchell cannot claim that the “unjust factor” is legal compulsion in such a case, since the
premise is that the insurer was under no legal liability. However, he states that the unjust factor justifying
subrogation may be mistake. Even if the mistake is not regarded as sufficient to justify a remedy, he says
that there exists a general policy to encourage insurers to pay insureds even though they are not strictly

106

bound to do s0."% Quinn,'” however, argues that Mitchell has stated this supposed policy in over-broad

terms and asserts that there is a countervailing policy weighing against the payment of fraudulent claims,

and favouring the prudent review of claims.'”

At the same time, he regards the supposed prohibition on
the subrogation of volunteers as being weak in the insurance context in the United States. Mitchell’s view
gains support from a recent American decision,'” where the court stated that the liberal availability of
subrogation in cases where liability was uncertain encouraged the early settling of claims, in the interests

of policy-holders.

other co-surety to pay left it open to the latter to claim that the payment was voluntary. However, on the
facts of the case, no such argument could succeed.

192 Stearns, op. cit., § 11.42.

15 As an extension of Sleigh v. Sleigh (1850) 5 Ex. 514, In re Morris; Coneys v. Morris [1922] 1 L.R. 81,
90, 136 and Owen v. Tate [1976] 1 Q.B. 402.

19 King v. Victoria Insurance Co. Ltd. [1896] A.C. 250; Northland Insurance Co. v. Ace Doran Hauling
& Rigging Co., 415 N.W. 2d 35 (Minn. App. 1987); Weir v. Federal Insurance Co., 811 F.2d 1387
(C.A., 10 Colo. 1987)

195 Weir v. Federal Insurance Co., 811 F. 2d 1387 (C.A., 10 Colo. 1987); Auto Club Insurance
Association v. New York Life Insurance Co., 485 N.W. 2d 695, 698 (Mich. 1992).

1% Mitchell, op. cit., 105, 106. Also, Mitchell, “Defences to an Insurer’s Subrogated Action,” [1996]
L.M.C.1..Q. 343,355,

17 «“Subrogation, Restitution, and Indemnity,” (1996) 74 Tex. L. Rev. 1361, 1380-1383.

1% Op. cit., at 1381.

199 State Farm Mutual Automobile Insurance Co. v. Northwestern National Insurance Co., 912 P. 2d 983
(1996, Utah); [1997] Rest. L. Rev. § 256, note by Kull.
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3.8.d Payments intended as a Gift

If a payment of another’s debt, or of a debt for which the payer and another were bound was
intended as a gift, the payer will not be subrogated to the creditor’s rights.'' It seems that the payment
will not be regarded as discharging the indebtedness of the debtor, who will thus remain liable to the

11

creditor.”' However, if a payer made a payment in order to protect property in which he had an interest,

this will normally outweigh any inference of a donative intention.' -

3.9 Whether Subrogation takes place by payment ipso facto, or whether some form of perfection is

necessary

At one point, Birks compares a payer’s right of subrogation to a constructive trust of the
creditor’s rights against the debtor.'"” There is some authority for this view in the case of insurers.'"*
Although this seems to envisage that a right of action was not automatically transferred without act by the
creditor, Birks also compares the right of subrogation to an assignment by “operation of law,” which

suggests the opposite.'"®

In the United States, it has been stated that where a payer is subrogated, an assignment by the

creditor whom he paid adds nothing to the payer’s rights against a person who is primarily liable.""® This

"9 1 re Bugos, 760 F. 2d 731; 86 A.L.R. Fed. 877 (C.A. 7" 111, 1984).
::; In re Rowe, ex parte Derenburg & Co. [1904] 2 K.B. 483; Smith v. Cox [1940] 2 K.B. 558.

Ibid.
'3 Birks, An Introduction to the Law of Restitution (1985, rev. ed. 1989), 94. Cf. Marasinghe, “An
Historical Introduction to the Doctrine of Subrogation: The Early History of the Doctrine,” (1976) 10
Valparaiso U.L. Rev. 45, 275, 299: “It is the belief of this writer that subrogation is one of the remedial
aspects of the constructive trust.” He states that he hopes to demonstrate this in a later article. The present
writer has not been able to locate any such article.
""* Hart v. Western Rail Road Corporation, 13 Metcalf 99, 105-6 (Mass. 1848); Phoenix Insurance
Company of Brooklyn v. Erie and Western Transportation Company, 117 U.S. 312; 29 L. Ed. 873, 878; 6
S. Ct. 750 (1886). Cf. Commercial Union Assurance Co. v. Lister (1874) L.R. 9 Ch. 483, 486 per James
L.J., declining to describe the insured as a trustee of his cause of action “in such a way that he is to be
deprived of his own free action” on an interlocutory application. The cases are examined by Derham, op.
cit., 23-5. There are many more cases which state that an insured holds moneys which he receives from a
third party beyond that which is necessary to reimburse his uninsured loss on trust for the insurer: e.g., In
re Casey, A Bankrupt, unreported, the High Court, Hamilton P., 1* March, 1993, Bankruptcy No. 1799.
See further, post.
" Loc. cit.
e (1974) 73 Am. Jur. 2d 670, § 111; Fleming v. Beaver, 2 Rawle 128, 132; 19 Am. Dec. 629, 631 (Pa.
1828) per Gibson C.J.:

“an actual assignment is unnecessary. The right of substitution is everything, and actual
substitution nothing. By a fiction, to which we are indebted for nearly all our equitable
jurisdiction, the law has made the assignment already.”
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does not appear always to be correct, however, as if a payer procures an assignment of a right of action, he
may generally enforce it as if he were the original creditor, whereas if he claims as having been

subrogated to the creditor’s rights, his recovery is normally limited to the amount which he has paid.""”

As regards the insurer, it appears that he needs the consent of the insured in order to bring an
action in his name (though this consent may be given in the policy): thus, it cannot be said that the
insurer’s right of subrogation is complete upon payment to the insured. Thus, in The “diolas,”""® Oliver

L.J. stated that “[t]he right of subrogation entitles the insurer to call upon the insured to permit his name to

be used in a suit for the benefit of the insurer, but it does not vest the cause of action in him.”""

There are some difficulties with the description of an insured as a trustee for the insurer. For one

thing, the insured is under no positive duty to exercise his rights against the third party,'*” whereas a

121

trustee would be expected to realise trust property expeditiously. = Also, where the insured has been fully

indemnified for his loss, the insurer is said to have control over the action against the third party.'?

Ordinarily, a beneficiary of a trust does not exercise control over the administration of the trust.'?

There is also some very scattered authority in favour of the proposition that a creditor holds his
securities on trust for the surety after payment by the surety."* In Mara v. Ryan,'” the Irish Court of

Exchequer held that a surety was entitled to stand in the place of a judgment creditor as against the estate

See also Robinson v. Leavitt, 7 N.H. 73, 99 (1834); In re Ted True, Inc. 94 B.R. 423, 427 (Bkrtcy. N.D.
Tex. 1988): “Where a right to subrogation exists, the general rule is an assignment adds nothing to the
right; recovery is by virtue of a right in equity, not by virtue of a legal right under an assignment.”
Compare, however, Sheldon, op. cit., § 45:

“The right of subrogation to the benefit of a prior incumbrance is sometimes enforced by
compelling an assignment of the prior lien to the party entitled to be subrogated thereto ... The
right to demand an assignment is now generally limited to cases in which the party who is
entitled to redeem, and thereupon to be subrogated to the benefit of the lien from which he
redeems, is also in effect a surety, or is in equity to be regarded as a surety, for the payment of
the debt secured thereby.” (Citations omitted).

""" See ante. But ¢f. Hill v. Brown (1844) 6 Ir. Eq. R. 403, where it was held that an assignee of a
mortgage which had been paid off for less than the amount due on it could only enforce it for the amount
paid.

'8 11983] 2 Lloyd’s Rep. 25.

'911983] 2 Lloyd’s Rep. 25, 30.

120 dndrews v. Patriotic Assurance Company of Ireland (No. 2) (1886) 18 L.R. Ir. 355, 372.

! Derham, op. cit., 23.

122 Commercial Union Assurance Co. v. Lister (1874) L.R. 9 Ch. 483; Derham, op. cit., 24.

12 Derham, loc. cit.

2% Ex parte Rushforth (1805) 10 Ves. 409, where it was held that a creditor who had presented a proof in
the bankruptcy of the principal, and had then been paid by a surety the entire of the amount which the
surety guaranteed, held his proof and any dividends received thereon in trust for the paying surety
(following Ex parte Wood (1791), Lord Thurlow L.C., cited in Ex parte Rushforth (1805) 10 Ves. 409,
420).
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of the principal debtor. They stated that the property should be sold, with the creditor retaining the
judgment for the time being as trustee for the surety.'?® In China and South Sea Bank Ltd. v. Tan,"”’ Lord
Templeman said on behalf of the Privy Council (obiter) in a case where a creditor held a mortgage over

the principal debtor’s property:

“The creditor does not become a trustee of the mortgaged securities and the power of sale for the
surety unless and until the creditor is paid in full and the surety, having paid the whole of the
debt is entitled to a transfer of the mortgaged securities to procure recovery of the whole or part

of the sum he has paid to the creditor.”'*®

However, as in the case of the insurer, a creditor in general owes no positive duty to a surety to
pursue his rights against the principal debtor or realise security held for the debt.'” It may be more correct
as a general proposition to say that the payer has an equitable lien on the creditor’s right of action prior to

payment by him."® After payment, the issue arises whether that right of action automatically vests in the

payer.

As regards the surety, the position is confusing.””’ Under Roman law, it seems clear that the

surety did not have the benefit of “automatic subrogation.” If he paid the creditor, and failed to obtain a

% (1838) 2 Jones 715.

126 Note also Scott v. Knox (1838) 2 Jones 778, 781, where counsel for the surety argued that once the
surety had paid the creditor, the latter became a trustee of a mortgage which he held against the principal
debtor, for the benefit of the surety. The court did not refer to this specific assertion. Goff and Jones, op.
cit., 446, state that if the holder of a bill of exchange receives part payment from an indorser and then
recovers the full amount of the bill from the acceptor, he holds an amount equal to that paid by the
indorser on trust for the indorser (citing Jones v. Broadhurst (1850) 9 C.B. 173).

12711990] 1 A.C. 536.

128 11990] 1 A.C. 536, 545. See also Ulster Bank v. Lambe [1966] N.1. 161, 169 per Lowry J.

' Baker v. Briggs, 8 Pickering 122; 19 Am. Dec. 311, 317 (Mass. 1829); Lindsay v. Lord Downes (1840)
2 Ir. Eq. R. 307, 312; Belfast Banking Company v. Stanley (1867) 1 .L.T.S.J. 246; 15 W.R. 989 (ten years
delay in claiming against the principal debtor no discharge to surety); McKecknie v. Ward, 58 N.Y. 541,
547, 17 Am. Rep. 281 (1874) per Folger J.; O’Connor v. Sorohan [1933] L.R. 591, 605 per FitzGibbon J.
Similarly, an agreement to extend time for payment by the principal debtor has no effect on the surety’s
liability unless the agreement is binding: Philpot v. Briant (1828) 4 Bing. 717; Whitehill v. Wilson, 3
Penrose & Watts 405; 24 Am. Dec. 326, 328 (Pa. 1832) per Gibson C.J.; United States v. Simpson, 3
Penrose & Watts 437; 24 Am. Dec. 331, 333 (Pa. 1832) per Gibson C.J.; Bank of Montpelier v. Dixon, 4
Vt. 487; 24 Am. Dec. 640 (1832); Cooper v. North (1836) 2 Jones 210, 213; Bangs v. Strong, 10 Paige
Ch. 11 (N.Y. 1842); Vilas v. Jones, 10 Paige Ch. 76, 79 (N.Y. 1843) per Walworth C.; Baker’s Executors
v. Marshall, 16 Vt. 522; 42 Am. Dec. 528 (1844); Madden v. McMullen (1860) 6 L.T. 180; 6 Ir. Jur. (n.s.)
15; Pittsburg, Fort Wayne and Chicago Railway Co. v. Shaeffer, 59 Pa. 350, 356 (1869); Clark v. Sickler,
64 N.Y. 231; 21 Am. Rep. 606, 607 (1876); R. v. Fay (1879) 4 L.R. Ir. 606.

3% The House of Lords left this question open in Napier v. Hunter [1993] A.C. 713. This answer seems to
be consistent with judicial statements to the effect that an insurer’s right of subrogation vests at the time
of execution of the contract of insurance: Boag v. Standard Marine Insurance Co. [1937] 2 K.B. 113, 122,
where the right was described as a contingent one. Goff and Jones, op. cit., 139, note 67, assert that the
right does not vest in the insurer until it has paid the insured.

T For detailed discussion, see section 7.8, post.
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cession or assignment of the creditor’s securities, they would be deemed to have been extinguished.'"
However, he was entitled to withhold payment if the creditor refused to execute the cession. This right
constituted a potential defence to an action by the creditor for payment.'* However, he could not avail of

the creditor’s rights against the principal debtor or co-sureties in the absence of an actual cession.

Prior to the Mercantile Law Amendment Act 1856, it seems that the surety did require an
assignment, and that if a security was discharged by his payment, he could claim no rights in respect of
it."* The Act provided that the surety might enforce any security held by the creditor against the principal
debtor or a co-surety. There was, however, a difference of opinion as to whether the surety still required
an express assignment of the security (to which he would undoubtedly be entitled) before he could
enforce it against the principal or co-surety,"*® or whether he could enforce it upon payment, without the
need for an express assignment."”’ Since the repeal of the Act in Ireland,"® matters are still less clear.
However, the saving provision in the repealing Act purports to preserve all equitable rights arising out of
any provision thereby repealed, so the better view may be that the surety may regard himself as
substituted ipso facto to the rights of the creditor, without the need for an express assignment.”” It need

hardly be said that an assignment may render the path of enforcement easier to him.

As regards lenders, the majority of the cases concern a situation where the lender has had no
assignment. Under the Roman law, there could be no subrogation of a stranger unless he contracted for it
with the debtor."*® However, if contracted for, the effect of the contract was that the lender or payer
succeeded to the place of the former creditor, without, it seems, the need for a formal cession."! Under
most common law systems, it appears that the courts, upon a finding that the lender had been subrogated,

merely declare him entitled to the benefit of a security, rather than directing its transfer to the lender.'"** As

12 Dixon, op. cit., 43-6, 63.

133 Di'46 6412 (Papinian); Dixon, op. cit., 9; Zimmermann, op. cit., 36-7. It was known as the “exceptio
cedendarum actionum.” See Hayes v. Ward, 4 Johns. Ch. 123, 129-130 (N.Y. 1819).

419 & 20 Vict., c. 97, section 5.

135 See, e.g., Rotherham v. Flynn (1816) Beatty 555; Bowker v. Bull (1850) 1 Sim. (n.s.) 29, 34 per Lord
Cranworth V.-C.

1% Kennedy v. Campbell [1899] 1 LR. 59; Dixon, op. cit., 50 et seq.

137 In favour of this theory: Silk v. Eyre (1875) LR. 9 Eq. 393; In re McMyn; Lightbown v. McMyn (1886)
33 Ch. D. 575, 578. The matter is considered in more detail, section 7.8, post.

138 Statute Law Revision Act 1983, section 1 and First Schedule, Part V.

139 See section 7.8, post.

19 Dixon, op. cit., 11.

I Dixon, op. cit, 12.

"2 But note Halsbury, The Laws of England (4" ed., 1982), XVI, 793, to the effect that there is no
automatic “right” of subrogation. In Rogers v. Resi-Statewide Corporation Ltd. (1991) 105 A.L.R. 145, it
was held that a mortgagee whose mortgage was void, having been procured with a forged signature of one
of the joint tenant co-mortgagors, had been subrogated to the rights of a prior mortgagee, whose valid
mortgage had been paid off using the funds advanced by the defrauded mortgagee. It seems that Von
Doussa J. ordered that the co-mortgagors should execute a new mortgage to the mortgagee to the amount
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regards payers who have an existing interest in property over which they pay an incumbrance, the
American position appears to be that the payer is ipso facto subrogated, and indeed is not entitled to an
assignment.'*’ Further, no judicial determination is necessary in order for a subrogated lender to enforce a
right to which he has been subrogated.'** The English cases (and some of the American ones) speak of

one being deemed to keep an incumbrance alive for one’s own benefit.'*’

This appears to suggest that the
payer’s interest is recognised without an assignment. Those cases sometimes refer to the possibility of the
payer having the incumbrance assigned to a trustee for his benefit. If he could do this, it is sometimes

said, he should not be prejudiced for want of a formality."'*®

An early Irish case which assimilated the payer’s position to that of a surety held that the
purchaser of land subject to judgments was entitled to demand an assignment of the first judgment from
the creditor as a condition of payment."”” Lord Manners L.C. made the breathtakingly broad statement
that the case could not be taken out of the “common rule of this Court, that when one person pays off the
debt of another, he is entitled to an assignment of the security originally passed for the debt.”'*® This
shows that he thought that a surety or the payer of another’s debt was entitled to an assignment. This
appears to suggest that if the payer failed to take an assignment, he might have no rights against the

9 Similarly, in Johnson v. Zink,"’ it was held that a mortgagor who had conveyed

person primarily liable.
subject to the mortgage, but was compelled to pay the debt was subrogated to the mortgagee’s rights

under the mortgage against the land. In order to give effect to that right, he has was entitled to demand an

of the old mortgage which had been discharged using the funds so advanced. See Vassos v. State Bank of
South Australia [1993] 2 V.R. 316 per Hayne J. (cited from LEXIS transcript at *44).

'3 Sheldon, op. cit., §§ 13 and 45; Hubbard v. Ascutney Mill Dam Co. 20 Vt. 402; 50 Am. Dec. 41, 43
(1848). See also Robinson v. Leavitt, 7 N.H. 73, 99 (1834); Bell v. Woodward, 34 N.H. 90 (1856).

" G.E. Capital Mortgage Services v. Levenson, 338 Md. 227; 657 A. 2d 1170 (1995); [1996] Rest. L.
Rev. § 302, overruling 101 Md. App. 122; 643 A. 2d 505 (1994); [1995] Rest. L. Rev. § 286. In that case,
a lender had advanced funds to pay off an existing mortgage, and obtained a mortgage in return. It
foreclosed this mortgage, which it thought had priority. In fact, there had been an intervening mortgage,
which still subsisted. It was held that it had been subrogated to the rights of the first mortgagee even
though it had not known of the second mortgage until it had foreclosed its mortgage. The court held that
the lender should be treated as having foreclosed the first mortgage, to which it had been subrogated, and
not the mortgage which had been granted to it as lender.

'S Thus, it is often said that, on payment by a person with an interest in property, an incumbrance will be
deemed either to have been extinguished or kept alive, according to the presumed intent of the payer to do
that which is most in his own interest, in the absence of actual evidence of his intent: Thorne v. Cann
[1895] A.C. 11, 18-9 per Lord Macnaghten (in that case, the mortgage had actually been assigned to the
purchaser, so the intention was not greatly in doubt); Gibson v. Crehore, 3 Pick. 475 (Mass. 1826);
Robinson v. Leavitt, 7 N.H. 73, 99 (1834) per Parker J.; Bell v. Woodward, 34 N.H. 90 (1856); Aiken v.
Gale, 37 N.H. 501 (1859); Gannett v. Blodgett, 39 N.H. 150, 153 (1859); Hinds v. Ballou, 44 N.H. 619
(1863); Sheldon, op. cit., §§ 13, 28-37; Ryer v. Gass, 130 Mass. 227 (1881).

"¢ Robinson v. Leavitt, 7N.H. 73, 99 (1834).

"7 Rotherham v. Flynn (1816) Beatty 555.

1% (1816) Beatty 555, 558.

199 See also Smithett v. Hesketh (1890) 44 Ch. D. 161, 165, where North J. said that if a second
incumbrancer paid off the first incumbrancer, she would be entitled to have the first incumbrance assigned
to her.
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assignment of the bond and mortgage for his benefit."”' In another decision, it was said that the
mortgagor’s right to enforce the mortgage in his own name on paying the mortgagee in those
circumstances was perfect without any assignment of the bond and mortgage.'” If the mortgagee had
refused to assign these, he might have been joined as a party to the suit, and compelled to do so. The
mortgagee would have had to have borne the costs of this. This seems to mean that, as against the
purchaser, who was in a position analogous to that of a principal debtor, the mortgagor’s (surety’s) right
was complete, though as against subsequent incumbrancers without notice, an assignment might be

necessary to enforce his right.
3.10 The Extent of the Substitution

An important question which sometimes gives rise to difficulties is whether a subrogated party
succeeds to a// the rights of the party who is paid. In the majority of cases, the answer given is “yes.” In
some contexts, the payer has not been held subrogated to all the rights of the creditor, on the belief that if
he were, he would be improperly preferred to other claimants against the debtor. The proper result appears

to depend on the category into which the payer falls.

As has been seen, Birks’ theory is that subrogation is merely an unnecessary metaphor for a
restitutionary remedy awarded where value which a claimant traces is applied in the discharge of a
debt.'” The difficulties associated with tracing have already been discussed. He argues that a claimant can
only be held entitled to succeed to proprietary rights if he had an initial “proprietary base” in the money or

134 If this were a

property which came to the hands of the debtor and was used to discharge the debt.
general requirement, it would appear that it would be hard for a payer ever to establish a right to

subrogation to a proprietary right.'>® In most cases, the effect of the initial payment will be to divest the
g prop ry rig pay

SINY. 3330180

! Similarly, Jumel v. Jumel, 7 Paige Ch. 591, 595 (N.Y. 1839) per Walworth C.: “if the mortgagee
refused to assign the mortgage to [the administratrix of the mortgagor’s estate] upon being paid the
amount [of the debt], he might have been compelled to do so, or compelled to resort to the mortgaged
premises in the first instance.”

"2 McLean v. Towle, 3 Sandf. Ch. 117 (N.Y. 1845).

'3 Introduction to the Law of Restitution (1985, rev. ed. 1989), 93.

134 Op. cit., 390.

15 Mitchell, The Law of Subrogation (1994), who is generally well-disposed towards Birks’ proprietary
base theory, nonetheless notes (at 28) that this analysis does not explain all the cases. Birks (at 392-3)
instances Butler v. Rice [1910] 2 Ch. 277 and Brocklesby v. Temperance Building Society [1895] A.C.
173 as cases which can only be explained on the proprietary base theory. In each case, the owner-debtor
was unaware of the use of the money to pay the debt. Birks therefore concludes that the only justification
for the results was that the payer had retained a proprietary interest in the money paid. However, it should
be noted that the debtor’s consent is not necessary for intention-based subrogation to occur: that of the
creditor is sufficient. Cf. Dixon, op. cit., 11, who states that a surety or co-debtor may obtain by
subrogation with the assent of either debtor or creditor, and that an assignment from the latter may be
enforced by decree if necessary. However, he states that where a stranger (such as a lender) claims
subrogation, he must have the assent of the debtor. See also section 2.6, ante.
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payer of any property in the money,"*® even where a contract under which the money was paid was
void,"”” and hence, the payer’s claim to subrogation to a proprietary right would be defeated
immediately.'*® However, Birks then acknowledges that the case law establishes a far broader entitlement
to subrogation to proprietary rights. Where a payer pays a secured creditor, or pays money to the debtor,
on condition that it be applied to the payment of an incumbrance, Birks acknowledges that there is a

presumption that the payer intended to obtain the benefit of the creditor’s security."*’

If one proceeds on a restitutionary theory, even without adopting the proprietary base theory, the
question of when a proprietary remedy should be imposed is a difficult one. At one time, Goff and Jones
argued that a proprietary remedy could be imposed whenever it seemed just and equitable.'” They then
modified their position, arguing that a proprietary remedy could be imposed if a payer had retained legal
or equitable title, or if the recipient of the enrichment knew of the facts giving rise to the payer’s claim.
They also stated that the solvency of the recipient was a material factor.'®' In the latest edition of their
work, they have effectively repudiated their earlier views, in light of the decision in Westdeutsche

Landesbank Girozentrale.'"

Burrows advances a sensible argument to the effect that where a payer paid on the understanding
that he was to receive security, and this does not occur, he will be subrogated to the proprietary rights of
the creditor as the closest approximation equity can give to performance of the original agreement.'” If

one uses a restitutionary analysis, it is felt that Burrows’ theory is the most accurate one.

Mestre’s argument is that subrogation to proprietary rights should be widely permitted, because
it encourages third parties to discharge debts of others where either the current creditor or debtor wished
it. The fact that the payer was subrogated to proprietary rights was the “raison d’étre” of subrogation.'®*
The creditor’s prospects of being paid were increased, and the debtor had an increased opportunity to re-

finance his debts or obtain a more favourable creditor.'®

156 See, e.g., In re Goldcorp Exchange Ltd. (in receivership) [1995] 1 A.C. 74.

BT Cf. Westdeutsche Landesbank Girozentrale v. Islington London Borough Council [1996] A.C. 669.

158 Cf. Birks, op. cit., 391-2.

139 Birks, loc. cit. He refers to Ghana Commercial Bank v. Chandiram [1960] A.C. 732, 745 and Wylie v.

Carlyon [1922] 1 Ch. 51.

10 Op. cit., (3" ed., 1986), 78.

11 Op. cit., (4™ ed., 1993), 93-102.

12 0p. cit., (5™ ed., 1998), 89-91, referring to Westdeutsche Landesbank Girozentrale v. Islington London
Borough Council [1996] A.C. 669.

' The Law of Restitution (1993), 85-7, 89-90. Mitchell does not seem hostile to this analysis: op. cit., 34.
164 Mestre, La Subrogation Personnelle (1979), § 28.

15 Op. cit., § 29.
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However, where a payer intended an unsecured loan, he will not be held to have been subrogated
to the proprietary rights of a prior creditor.'®® Pothier stated that where one creditor was subrogated to the
rights of another creditor, “the rights of the old creditor do not always pass to the new in the way that they
were, but as modified, and converted into the nature of the claim which results from the contract reached
between the new creditor and the debtor...”'®” An example of this rule is provided by Rogers v. Resi-
Statewide Corporation Ltd.,'"® where it was held that a lender under a void mortgage who had been
subrogated to the rights of prior mortgagees was entitled to recover interest at the rate reserved in his own

void mortgage or at the rate reserved by the earlier discharged mortgages, whichever was the lower."®

In Banque Financiére de la Cité v. Parc (Battersea) Ltd.,"” the plaintiff had lent funds to the use
of the defendant, in order to pay off a first secured creditor. The plaintiff did not contract to obtain
security. However, the general manager of the controlling company of the group of companies of which
the defendant was a member wrote to the plaintiff, stating that each of the companies in the group agreed
to subordinate its claims against the defendant to the claim of the plaintiff. This letter was unenforceable
against the defendant, or O.0.L., a sister company of the defendant, and the second secured creditor. Lord
Steyn held that the plaintiff was entitled to a personal restitutionary remedy against O.O.L., rather than
subrogation to the proprietary rights of the prior creditor as against all the world. However, Lord Steyn
said that he felt that the plaintiff was entitled to a similar remedy by means of subrogation. This would not

be subrogation to the rights of the first secured creditor in toto. Rather,

“The purpose of the relief would be dictated by the particular form of security, involving rights
in personam against companies in the group, which [the plaintiff] mistakenly thought it was

obtaining.”'”!

Lord Hoffmann, with whom a majority of the House agreed, expressly decided the case on the

second of these grounds, namely on a relativistic form of subrogation. On the basis that subrogation was

1 Paul v. Speirway Ltd. (in liq.) [1976] Ch. 220, 232 per Oliver J.; Halifax Mortgage Services Ltd. v.
Muirhead (1997) 76 P. & C.R. 418, 426 per Evans L.J.; Banque Financiere de la Cité v. Parc (Battersea)
Ltd. [1998] 1 Al E.R. 737, 746-7 per Lord Hoffmann. In /n re Wrexham, Mold & Connah’s Quay
Railway Co. [1898] 2 Ch. 663, reheard [1899] 1 Ch. 205, affirmed [1899] 1 Ch. 440, a payer under a
contract for advances which it claimed was invalid was held not entitled to subrogation to the secured
rights of creditors whom it had paid. Although the decision is unexceptionable, there were certain dicta to
the effect that there could never be subrogation to a proprietary right, which is clearly erroneous.

'” M. Pothier, Coutumes des Duché, Baillige et Prévoté d’Orléans, et ressorts d’iceux, in Dupin (ed.),
Oeuvres de Pothier, X (1827), n° 85. Cf. Halifax Mortgage Services Ltd. v. Muirhead (1997) 76 P. & C.R.
418,426 per Evans L.J.: “... the extent to which [the rights transferred] may be exercised by the third
party ... depends also upon the terms on which the money, which is used to discharge the original
mortgage, is advanced to the borrower by the new lender.”

18 (1991) 105 A.L.R. 145; 32 F.C.R. 344.

1% To the same effect, Chetwynd v. Allen [1899] 1 Ch. 353.

'7911998] 1 All E.R. 737.

171[1998] 1 All ER. 737, 741.
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not an absolute right, but rather was a remedy to reverse an unjust enrichment (at least in the present
context), he held that there was no reason why the lender had to be subrogated absolutely to all the rights

of the creditor:

“It does not by any means follow that the plaintiff must for all purposes be treated as an actual
assignee of the benefit of the charge and, in particular, that he would be so treated in relation to

someone who would not be unjustly enriched.”'”

There would only be an unjust enrichment if the plaintiff were granted no relief as against O.O.L.
Therefore, the plaintiff should only be subrogated as against O.O.L. As far as any other parties were
concerned, the plaintiff had no rights in security against the defendant company. The decision is a
startlingly innovative one, and clearly evinces a desire to ignore the metaphor of “substitution”: a remedy
is awarded which is made to measure the extent of the unjust enrichment which would otherwise result.

The approach is organic rather than formalistic.'”

It seems, however, that outside of the limitations imposed by the payer’s own contract with the
debtor, a subrogated party will generally succeed to the creditor’s rights in toto. In Ireland and England,
an insurer who has been subrogated to the rights of its insured must enforce those rights in the name of the
insured. The nominal plaintiff is therefore the insured, and the fiction is generally observed that the
insured is the plaintiff, and in control of the litigation. Therefore, subject to certain exceptions, which are
discussed at a later point, one would expect that, for the purposes of litigation, the insurer will be regarded
as having exactly the same character as the insured. In certain other jurisdictions, however, where the
insurer is required to proceed in his own name, courts may be loath to accept that the insurer is in exactly
the position of the insured. In an American decision, a court held that an insurer could not be subrogated
to its insured’s right to claim punitive damages under a Deceptive Trade Practices Act.'” The right to
punitive damages only vested in “consumers,” and the court effectively declined to hold that the insurer

could avail of that status.'”

1721998] 1 All E.R. 737, 749.

'3 See also Mitchell, “Subrogation, Unjust Enrichment and Remedial Flexibility,” [1998] Rest. L. Rev.
144, 145; Villiers, “A path through the subrogation jungle: whose right is it anyway?” [1999] L.M.C.L.Q.
223, 233-9; Wright, “The Rise of Non-Consensual Subrogation,” [1999] Conv. 113, 121.

" Trimble v. 1. T.Z., 898 S.W. 2d (Tex. App., San Antonio), writ denied, neither approving nor
disapproving, 906 S.W. 2d 481 (Tex. 1995), cited by Quinn, op. cit., at 1375, note 50.

'3 The Court of Justice of the European Union adopted a similar approach in a case which did not
concern insurance, Case C-89/91, Shearson Lehman Hutton v. T.V.B. Treuhandgesellschaft fiir
Vermaogensverwaltung und Beteiligungen m.b.H. [1993] E.C.R. 1-139, in which it held that a corporate
body which had paid a debt owed to a consumer, and obtained an assignment of his rights of action from
him, could not sue under Article 14 of the Brussels Convention (Convention on Jurisdiction and the
Enforcement of Judgments done at Brussels on the 27" September 1968) in the state in which he was
resident as a consumer. In effect, his right to sue in the place where he resided did not pass by the
assignment.
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A surety is in general entitled to a perfect substitution to the rights of the creditor whom he
pays.'’® This right was codified by the repealed section 5 of the Mercantile Law Amendment Act 1856.
Nonetheless, it is felt that, in view of the elaborate saver contained in the repealing statute, the breadth of
the surety’s right remains unrestricted. Mitchell’s attempt to force the square peg of the surety’s rights
into the round hole of restitution leads him to criticise section 5 of the Mercantile Law Amendment Act
1856 which permitted the surety to avail of all securities held by the creditor over property of the principal
debtor or co-sureties in order to reimburse himself. Mitchell’s criticism is that there is no factor which
justifies granting the surety a “proprietary remedy” against the principal debtor or co-surety in preference
to the run of unsecured creditors.'”” However, if one regards the surety’s right as arising as a consequence
of his status, or, if one prefers, as an implied term arising out of the nature of his undertaking, then the
objection loses its force. This is quite aside from the fact that, in England at least, the surety’s right is

consecrated by statute; so criticism of “proprietary overkill” must remain academic for the time being.
3.11 Whether the Subrogated Party may sue the Debtor in his own name

In Ireland and England, insurers who have been subrogated to the rights of the insured are bound
to pursue a third party in the name of the insured.'”® The law is otherwise in France'” and in many
American jurisdictions.' In all common law jurisdictions, it seems to be the law that a surety or co-
debtor may pursue a principal or co-debtor in his own name, though he may be entitled to use the name of

the creditor, on offering him a proper indemnity."*'

6 Subject to certain exceptions. See, e.g., In re Russell; Russell v. Shoolbred (1885) 29 Ch. D. 254; see
post. It appears that originally, it was accepted in America that a subrogated party was entitled to succeed
to the priority of the creditor who had been paid, even in cases where the creditor was a state authority
which enjoyed priority for claims it had in its own right: American Oil Co. v. McMullin, 508 F. 2d 1345
(10" Cir., 1975); In re Missionary Baptist Foundation of America, 667 F. 2d 1244 (5" Cir. 1982).
However, where the primary debtor had become bankrupt, or had put his affairs under management of the
court, the rule was later changed, to preclude a subrogated party from claiming the priority given to State
claims: 11 U.S.C. § 507 (d); In re Missionary Baptist Foundation of America 667 F. 2d 1244 (5™ Cir.
1982); In re Ted True, Inc., 94 B.R. 423 (Bkrtcy. N.D. Tex. 1988) (payer of taxes for which another was
primarily liable was not entitled under this provision to the State’s priority in the bankruptcy of the person
primarily liable); /n re Woerner, 19 B.R. 708 (Bkrtcy. D. Kan. 1982) (surety who paid debtor’s tax
obligations not entitled to State’s priority); /n re Alva Cooper, 83 B.R. 544 (Bkrtcy. C.D. I1l. 1988) (a
former spouse who paid the income tax for which the other party was liable under a divorce settlement
was not entitled to the Inland Revenue Service’s priority in the bankruptcy of the other party).

""" The Law of Subrogation (1994), 59.

'8 See sections 10.1 ef seq., post.

e Juglart and Chassériaux, (1952) 5 Revue trimestrielle de droit commercial 643, 644.

'8 Owing to rules of court requiring actions to be brought in the name of the “real party in interest”: see
Horn, op. cit., 86-89.
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3.12 The Law Governing Subrogation

The choice of the conflict of law rules applicable to a party’s entitlement to subrogation may
depend upon whether subrogation is regarded as a substantive right, possibly arising out of contract, or as
a remedy. This is illustrated by the case of In re Valley Vue Joint Venture,'™ where a contract provided
that it was subject to the law of Maryland. A claim to have been subrogated arose in a court applying the
law of Virginia. Virginia law provided that questions relating to remedies were governed by the law of the
forum. The court regarded subrogation as being an equitable remedy, and therefore applied the law of

Virginia to decide whether or not the claimant was entitled to subrogation.

Subject to what has been said above, it is generally held that the law which governs the contract
between principal and surety governs the rights of the surety upon payment. Thus, in /n re Alcon

183

Demolition, Inc., " the contract between principal and surety was subject to the law of New Jersey, and

the subrogation rights of the surety were governed by the law of that State.

The subrogation or other rights of recourse of an insurer are determined by the proper law of the
contract. Where the insurer claims to have been subrogated to the right of action of its insured, its
entitlement to subrogation is determined by the law of the contract. However, once it is decided that the
insurer is entitled to subrogation, its right of action is derived from the insured, and is therefore governed
by the same law which governed the insured’s right of action. For example, if an insurance contract is
entered into in England, the contract being governed by English law, then English law decides whether or
not the insurer is subrogated, and on what conditions.'® If the insured suffers a loss as a result of the
wrong of a third party in France, then the insurer, if subrogated, must sue the third party in France
according to French law. There may, however, be procedural complications. As will be seen, in Ireland
and England and Wales, an insurer must sue in the name of its insured unless it has obtained a legal
assignment of the insured’s right of action. By contrast, many other jurisdictions require the insurer to sue
in its own name. The law governing the insurance contract determines the circumstances in which the
insurer may exercise his rights. Thus, in a French decision in 1970, a court permitted insurers to sue in

France in the name of the insured, which would not be permitted in respect of domestic insurers, on the

81 Mercantile Law Amendment Act 1856, section 5; Lindsay v. Lord Downes (1840) 2 Ir. Eq. R. 307, 312
per Lord Plunket L.C.

182123 B.R. 199, 204; 21 Bankr. Ct. Dec. 513; 13 U.C.C.R. Serv. 2d (Callaghan) 842 (Bkrtcy. E.D. Va.
1991).

18204 B.R. 440, 446 (Bkrtcy. D. N.J. 1997).

'8 See, e.g., The “Astri Marie” [1974] E.T.L. 118 (French Court of Appeal), noted [1974] LM.C.L.Q.
205: an insurance contract was executed in England between an English insurer and insured. The damage
occurred in England. The French courts would consult English law in order to establish the extent to
which subrogation of insurers was permitted under English law, as, although it did not coincide with
French law, English law did not run counter to the public interest in matters of private international law.
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basis that the contract of marine insurance had been entered into in London, and that English law
g
govemed the insurance contract and the l'ightS of the insurer. s

18 the Italian Corte di

In Gracechurch Container Line Ltd. v. S.p.A. Assicurazioni Generali,
Cassazione held that the liability of a carrier to a shipper was contractual rather than tortious. Therefore,
jurisdiction fell to be determined having regard to the rules for contract jurisdiction in Article 5 of the
E.E.C. Judgments Convention 1968. There was also an interesting comment by the court that part of the
claim by the plaintiff subrogated insurer, “for repayment of the indemnity paid to the insured company,
plus revaluation and interest, ‘on a contractual and / or non - contractual basis’” was irrelevant, because
the legal classification of the action was a matter for the courts having jurisdiction, in this case those of

England.

In some countries, social insurance institutions have either rights of subrogation or direct rights
of action against third parties in respect of sums which they pay to accident victims. There is clearly no
contract in such cases. The law governing the entitlement of those institutions to subrogation or other
recourse is that of the jurisdiction in which they made the payments. Similar considerations should apply
as in the case of private insurers under insurance contracts. While it is felt that this is the common law
position, the law in relation to social insurance institutions of European Union member states has been put

beyond doubt by Article 93 of E.E.C. Regulation 1408/1971."*

185 Cour de Paris, 17™ October 1970, noted by de Juglart and du Pontavrice, (1971) 24 Revue trimestrielle
de droit commercial 801-4.

"% 11994] I.L.Pr. 206.

87 Van Keep v. Surface Dressing Contractors Ltd., unreported, the High Court, Budd J., 1 1" June, 1993,
1990 No. 694 P. (where the judge seems wrongly to have applied Irish law rather than Dutch law, the law
of the social insurer in question); Deutsche Angestellten-Krankenkasse (D.A.K.) v. Laererstandens
Brandforsikring G/S [1994] E.C.R. 2259; Kahl v. Holderness Borough Council [1995] P..Q.R. P 401.
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PERSONS ENTITLED TO SUBROGATION:

IN GENERAL



CHAPTER 4
PAYERS OF ANOTHER’S DEBT
4.1 Payers of the debt of another

It seems to be generally accepted that if a stranger with no connection with a debt pays it off,
without any request from the debtor, he does not thereby acquire any right to reimbursement from the
debtor." It seems that such a payment is not regarded as effective to discharge the debt.” As the debtor
remains at least theoretically liable to the creditor, it is said that he has not obtained any benefit or
enrichment, and therefore should not be liable in restitution to the payer.’ There can certainly be no scope

for recovery in contract if the payment was made without the request of the debtor.

If there is no underlying right to indemnification, one might expect that there could be no right to
legal subrogation. There is a considerable body of dicta to the contrary, however. In one case, Lord
Manners L.C. referred to the “common rule of this Court, that when one person pays off the debt of
another, he is entitled to an assignment of the security originally passed for the debt.”* In the later English
case of Newton v. Chorlton,” Page Wood V .-C. said that the surety’s right of subrogation to the creditor’s
rights in respect of securities granted affer the surety had become such did not arise out of the original
contract of suretyship: “It arises, I apprehend, from this, that the party who pays off any person who holds
a mortgage or other security is entitled to have the benefit of all the securities that person so holds in

respect of the debt which he has paid off: he has discharged the liability for which the security is held and,

"In Pownal v. Ferrand (1827) 6 B. & C. 439, 443, Bayley J. said “The law is that a party by voluntarily
paying the debt of another does not acquire any right of action against that other; but if I pay your debt
because [ am forced to do so, then I may recover the same, for the law raises a promise on the part of the
person whose debt [ pay to reimburse me.” To similar effect were Douglass v. Fagg, 35 Va. (8 Leigh)
588, 601 (1837) per Tucker P. (“by our law no man has a right to pay another’s debt, for which he is not
bound, except in the case of a bill of exchange, by the law merchant”); Homestead Co. v. Valley Railroad,
17 Wall. (84 U.S.) 153, 167; 21 L. Ed. 622, 623 (1872); Title Guarantee & Trust Co. v. Haven, 196 N.Y.
487,494; 89 N.E. 1082, 1084 (1909); Newell v. Hadley, 206 Mass. 335, 343; 92 N.E. 507, 511 (1910);
Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 N.Y. 137, 142, 115 N.E. 465, 466 (1917) per Chase J.:
“One cannot make himself the creditor of another by the unsolicited payment of his debts.”

? For a discussion of this, see ante.

3 Birks and Beatson, “Unrequested Payment of Another’s Debt,” chapter 7 in J. Beatson (ed.), The Use
and Abuse of Unjust Enrichment (1991), 177 at 190-1.

* Rotherham v. Flynn (1816) Beatty 555, 558.

5 (1853) 10 Hare 646; 2 Drew. 333 (note). It should be noted that Page Wood V.-C.’s views as to the
origin and nature of the surety’s right to subsequently-acquired securities did not find favour in later
cases: Lake v. Brutton (1856) 8 De G., M. & G. 440; Campbell v. Rothwell (1877) 47 L.J.Q.B. 144;
Forbes v. Jackson (1882) 19 Ch. D. 615, 619-21; Leicestershire Banking Co. Ltd. v. Hawkins (1900) 16
T.L.R. 317. Page Wood V.-C. himself acknowledged this in Pledge v. Buss (1860) Johns. 663, 668.
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and he is entitled to call for an assignment from that party of the securities he so holds.”® There are
numerous other judicial statements to the effect that a third party who pays off a mortgagee is thereby
subrogated to the mortgagee’s rights against the debtor. These statements do not qualify this entitlement
by reference to any connection which the payer must have with the debtor or his property.” The most

influential such comment was that of Lord Jenkins in Ghana Commercial Bank v. Chandiram:®

“It is not open to doubt that where a third party pays off a mortgage, he is presumed, unless the

contrary appears, to intend that the mortgage shall be kept alive for his own benefit.”’

It will be seen that this statement is based on the intention of the payer. An Irish case where the court
applied a similar presumption was Walcott v. Condon." There, a payer paid off a first mortgagee, under a
contract with the debtor by which the debtor agreed to grant the payer an annuity out of the same land.
The first mortgagee transferred his mortgage to a trustee. The trustee and the debtor then granted an
annuity to the payer. It was held that this annuity had priority over an intervening second mortgage. In this
case, the payer had not contracted either with debtor or first mortgagee to obtain the benefit of the first
mortgage. Nonetheless, the conveyance to a trustee showed that the parties had not intended to merge the

first mortgage in the debtor’s equity of redemption, and thereby let in the second mortgagee. "'

®(1853) 10 Hare 646, 656; 2 Drew. 333, 342 (note).

7 Attorney General v. Chitty (1749) 1 D.B. Fowler, The Practice of the Court of Exchequer upon
Proceedings in Equity (1795) 104; Crosbie-Hill v. Sayer [1908] 1 Ch. 866, 877 per Parker J.; Butler v.
Rice [1910] 2 Ch. 277, 282 per Warrington J.; Manks v. Whiteley [1912] 1 Ch. 735, 743 per Cozens-
Hardy M.R.; Ghana Commercial Bank v. Chandiram [1960] A.C. 732, 745 per Lord Jenkins; Cowcher v.
Cowcher [1972] 1 W.L.R. 425, 432; Castle Phillips Finance v. Piddington (1994) 70 P. & C.R. 592;
Rogers v. Resi-Statewide Corporation Ltd. (1991) 105 A.L.R. 145; 32 F.C.R. 344, at para. 22 per Von
Doussa J. (cited from LEXIS transcript); Vassos v. State Bank of South Australia [1993] 2 V.R. 316; 1992
VIC LEXIS 458, at *41; Stronge v. Johnston, unreported, Chancery Division, Northern Ireland, Girvan J.,
16™ April 1997, 1996 No. 1534 and Banque Financiére de la Cité v. Parc (Battersea) Ltd. [1998] 1 All
E.R. 737,751 per Lord Hutton.

¥ [1960] A.C. 732.

?[1960] A.C. 732, 745. See also Halifax Mortgage Services Ltd. v. Muirhead (1997) 76 P. & C.R. 418,
425, where Evans L.J. quoted this passage with apparent approval, though it was conceded that
subrogation had occurred in that case. He noted that there could be no actual intention, unless it was one
conditional on the failure of the security which the payer had himself taken. He also adverted to the
possibility that a right of subrogation arose because of the payer’s mistake and the possible unjust
enrichment of the borrower were subrogation not allowed.

0(1853)3r.CH. R. 1.

"' The case was distinguished from Parry v. Wright (1823) 1 Sim. & St. 369, affirmed (1828) 5 Russ. 142,
where the purchaser of an equity of redemption borrowed a sum from the defendant, in order to pay off a
mortgage on the land. The lender paid part of the money to the purchaser, and part to the mortgagee. The
mortgagee conveyed the legal estate to a trustee for the purchaser under a deed which recited the purchase
of the equity of redemption, and that the purchaser was desirous of paying off the mortgage. The next day,
the trustee granted an annuity to the lender. It was held that the mortgage had been extinguished. In
Nelson v. McKee, 99 N.E. 447 (Ind. 1912), the mortgagor requested the plaintiff to discharge a mortgage
held by a third party. The plaintiff did so, and was granted a new mortgage at a lower rate of interest.
Unknown to the plaintiff, an intervening judgment lien existed on the property. Rather strangely, the court
held that the plaintiff could not claim to have been subrogated to the rights of the third party, because he
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Other judges have expressed a far more restrictive view of the persons who are entitled on
payment to an assignment of the payee’s rights. In Mara v. Ryan,'* Joy C.B. said that “no person was
entitled to redeem [a mortgage], unless he were entitled to the equity of redemption... A third person

cannot come in and redeem a mortgagee in invitum.”"’ Pennefather B. said in the same case:

“The mortgagee is not bound to assign the mortgage to a stranger; but if the person who requires

the assignment be a surety for the principal debtor it is different.”"*

In the context of payments to finance the purchase of land, the majority of the Supreme Court also
sounded a cautious note in Munster and Leinster Bank v. McCann." In that case, the executor and trustee
of the estate of his deceased brother paid the Land Commission a portion of the purchase price of lands
out of his own moneys, in response, as he alleged, to a request from his deceased brother. He now claimed
an equitable lien on the land on the basis that he had made a “salvage payment.”'® The Supreme Court
held that he had no lien. Kennedy C.J. stated that the payer had not “saved” the estate. Prior to his
payment, he had had neither interest in nor claim against the estate. FitzGibbon J. agreed, saying that it
was “settled law that a stranger in interest acquires no lien” by an advance to purchase land. Murnaghan J.
dissented, holding that the payment had been made on the understanding that the payer would obtain a

first charge over the land to be bought.

The view expressed by the majority of the Supreme Court reflected a reluctance to allow a
stranger to become a creditor of a person simply by paying a debt owed by that person.'” One may
compare the decision of the Supreme Court of Vermont in the well-known case of Norton v. Haggett."

The plaintiff in that case conducted investigations into the defendant’s financial position, and then

had acted voluntarily in paying. See Note, “Right of a ‘Volunteer’ to Subrogation as Against Intervening
Incumbrancers,” (1913) 13 Col. L. Rev. 58, In that case, the plaintiff had paid under a mistake, and should
have been entitled to subrogation. See section 4.8.c, post.

12.(1838) 2 Jones 715.

% (1838) 2 Jones 715, 717.

'4(1838) 2 Jones 715, 718. See also Flemington National Bank & Trust Co. v. Sindlinger, 1 N.J. Super.
581; 62 A. 2d 498 (1948) (although a mortgagor, having an interest in the mortgaged property, was
entitled to redeem, he was not entitled to an assignment of the mortgage unless he was a surety).

' [1937] Ir. Jur. Rep. 40.

' For the principle of salvage in equity, see post.

' Note the case of /n re Greendale Developments Ltd.; McQuaid v. Malone, unreported, Laffoy J., 2™
July, 1997, noted Courtney (1997) Commercial Law Practitioner 237, where the first defendant was
granted time to put in an affidavit stating the grounds on which she claimed, inter alia, to have been
subrogated to the position of a secured creditor of the company, by paying a debt owed by the company to
that creditor. The nature of the relations between the company and the first defendant prior to the alleged
payment does not appear. The case was afterwards settled.

117 Vt. 130; 85 A.2d 571 (1952).
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approached and paid off one of his creditors. The court held that he was not entitled to recover the amount

which he had paid from the defendant, in the absence of an assignment of the creditor’s claim."

A number of English decisions also contain judicial statements to the effect that a mere stranger
does not acquire an interest in a debtor’s property nor become entitled to reimbursement from that debtor,
merely because he pays a debt for which the debtor was liable.”® In In re Cleadon Trust Ltd.,*" a director
paid debts of the company at the request of the secretary, who did not have the power to bind the
company. A later resolution of the board of directors purporting to adopt the payments proved invalid.
The director was refused any relief against the company on the ground that he had been a voluntary

intervener.

Lord Jenkins in Ghana Commercial Bank based his comment on the intention of the payer, that
he should become entitled to the mortgage held by the creditor whom he paid. This appears to be a
defensible justification for holding subrogation to have taken place, in cases where the creditor has
accepted the payment as a discharge of the debt. Thus, although the payer has no direct right of
indemnification vis-a-vis the debtor, if the creditor accepts the benefit of the payment, he should not be

permitted to deny that the payer is entitled to exercise his rights, if the payer so desires.”
4.2 Persons who make a payment at the Request of the Debtor

Many cases which are in substance ones of loan to a debtor or purchaser of property may take the
form of a payment by the “lender” directly to the creditor or vendor. In these cases, the payer may claim
to have been subrogated to the creditor or vendor’s former rights. In Boodle Hatfield & Co. v. British
Films Ltd.,”> Nicholls J. held, on a consideration of an earlier case dealing with a loan to a purchaser,**

that the payer would be deemed to have intended to be subrogated, unless there was a factor which

"% See also Eastman v. Plumer, 32 N.H. 238, 240 (1855) per Perley J.:

“The holder of the note was not bound to assign it. He might insist that the note should be paid
and discharged before he delivered it out of his hand” (contrasting the cases of payment by
sureties and incumbrancers).

» Hodgson v. Shaw (1834) 3 Mylne & K. 183, 190 per Lord Brougham L.C. (“a person cannot make
himself the creditor of another by volunteering to discharge his obligations™); Falcke v. Scottish Imperial
Insurance Co. (1886) 34 Ch. D. 234, In re National Motor Mail Coach Co. Ltd.; Clinton’s Case [1908] 2
Ch. 515, 520 per Swinfen Eady J.: “If A voluntarily pays B’s debt, B is under no obligation to repay A.”
This dictum was approved by Scarman L.J. in Owen v. Tate [1976] 1 Q.B. 402, 407.

2111939] 1 Ch. 286.

22 This argument has sometimes been applied to hold that a voluntary surety was subrogated to the
creditor’s rights against the principal, even though the surety had no right of indemnification from the
principal: Mathews v. Aikin, 1 N.Y. 595, 602 (1848). On this issue, see ante.

“[1986] P.C.C. 176.

2 Orakpo v. Manson Investments Ltd. [1978] A.C. 95.
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displaced that presumption, for instance, an express term in the contract between payer and debtor or
purchaser which was inconsistent with subrogation.”> The Irish Supreme Court has approved of this
statement, in a case of a loan to the purchaser for the purchase of the property.”® On the other hand,
Australian courts have adopted the opposite presumption, to the effect that subrogation should not occur
unless it can be shown that there was either an express agreement to that effect, or an understanding

between payer and debtor to that effect.”’

In Munster and Leinster Bank v. McCann,”® discussed in the last section, the dissenting judge,
Murnaghan J., held that the payer who advanced funds to the vendor to enable the debtor to buy land was
entitled to a first lien on the land in respect of the amount he had advanced, in priority to a mortgage
granted by the debtor. Murnaghan J. seems to have thought that the debtor had agreed to grant a security,

though there did not seem to be any evidence of this. He stated that

“The accretion produced as the result of this sum [advanced by the payer] was acquired with
money borrowed on the understanding that it was to be repaid in priority to existing charges. It is
not equitable that the mortgagee should have the benefit of this payment and that the lender

should lose his money so far as the security of the land is concerned.”*

It will be seen that this conclusion is based on the intention of payer and debtor, as deduced by the judge.
Since the intention would be frustrated if a lien were not granted, the judge felt that this should have been
the outcome. He reached this conclusion without referring to the possibility of the subrogation of the
payer to the vendor’s lien. The case was argued as one of “salvage,” a doctrine which is discussed in a
later section.’® The majority of the court rejected the claim on that basis, which seems to have been an
inevitable result, and did not consider whether there could have been any other ground on which the payer

might have succeeded.

23 The parties had agreed on this proposition. The fact that the payer had earlier received a cheque from
the debtor for the amount which it advanced (which was not honoured) was held not to be inconsistent
with this intention. For similar statements, see Crosbie-Hill v. Sayer [1908] 1 Ch. 866, 877 per Parker J.,
and the Indian case of Gur Narain v. Shadi Lal (1911) I.L.R. 34 Allahabad 102, where a mortgagee
retained part of the funds which were to be lent, and used them to pay off a prior incumbrancer; it was
held that he had been subrogated to the rights of the prior incumbrancer.

*® Highland Finance Ireland Ltd. v. Sacred Heart College of Agriculture Ltd. [1998] 2 L.R. 180, 189.
American courts tend also to permit subrogation where the payer paid at the request of the debtor: Home
Savings Bank of Chicago v. Bierstadt, 168 111. 618; 48 N.E. 161; 61 Am. St. Rep. 146 (1897); Schmid v.
First Camden National Bank, 130 N.J. Eq. 254, 266; 22 A. 2d 246 (Ch. 1941); Eastern States Petroleum
Co., Inc. v. Universal Oil Products Co., 44 A.2d 11, 15 (Del. Ch. 1945).

2" De Garis v. Dalgety & Co., Ltd. [1915] S.A.L.R. 102, 154 per Buchanan T.J.; Evandale Estates Pty.
Ltd. v. Keck [1963] V.R. 647; Cid v. Cortes (1987) 4 B.P.R. [97276] at 9393-4, Supreme Court of New
South Wales, Equity Division, 1987 NSW LEXIS 7090; BC8701374, Young J., judgment delivered 13"
May 1987.

2 [1937] Ir. Jur. Rep. 40.

2 11937] Ir. Jur. Rep. 40, 43.
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4.2.a Effect of Section 84 of the Building Societies Act 1976

In cases where it applies, section 84 of the Building Societies Act 1976’" may operate in a
manner equivalent to subrogation. That section provides that a statutory receipt endorsed by a building
society on a deed of legal mortgage will operate to vest the legal estate in the person for the time being
entitled to the equity of redemption. In Pease v. Jackson,’* a mortgagor requested a third party to pay off a
first mortgage on his property. The first mortgagee was a building society, which endorsed a receipt upon
its mortgage when it received payment. The mortgagor executed a new, third, mortgage in favour of the
third party. It was held that the receipt had operated to vest the legal estate in the third party, who
therefore became entitled to the first mortgage.” It seems that the only basis on which the third party
could be said to have been entitled to the equity of redemption was because of the presumption that, if he

paid off the mortgage, he intended to occupy the position of the first mortgagee.

Another example of the application of the section to the present category of cases is provided by
Sangster v. Cochrane.* In that case, a mortgagor, a solicitor, had mortgaged a house to a building society.
He later requested the plaintiff, his client, to pay off the building society’s mortgage, promising to grant
him in turn a first legal mortgage. The plaintiff paid off the mortgage, and the building society endorsed a
statutory receipt on the deed, and gave the deeds to the plaintiff. The mortgagor later granted the plaintiff
a mortgage. The defendant was in possession of part of the mortgaged premises, under a deed executed
after the mortgage to the building society, but before the plaintiff paid off the society. The plaintiff
claimed that the society’s mortgage subsisted, vested in him, as against the defendant. Kay J. adopted this
proposition, feeling himself bound to follow the decision in Pease v. Jackson,” though he did so with

reluctance. He said:

“Apart from authority I should have thought that a stranger, not interested in the equity of
redemption, paying off the mortgage, and desiring to obtain a transfer, could only do this by
means of a conveyance from the building society, and that the receipt could not have the effect of

vesting the property in him.”*

30 See section 4.6, post.

3! No. 18. The earlier equivalent provision was section 42 of the Building Societies Act 1874 (37 & 38
Vict., c. 42).

32(1868) L.R. 3 Ch. 576.

33 The case was followed on similar facts in Robinson v. Trevor (1883) 12 Q.B.D. 423. See also Marson
v. Cox (1879) 14 Ch. D. 140.

3 (1884) 28 Ch. D. 298.

33 (1868) L.R. 3 Ch. 576.

36(1884) 28 Ch. D. 298, 301-2.
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The plaintiff in that case had made the payment at the request of the mortgagor, and on his
promise to execute a mortgage which would have first priority. As the plaintiff was unaware of the
defendant’s rights, his payment can be regarded as having been made under a mistake, and the case is
therefore akin to one where a lender is subrogated to the rights of a prior incumbrancer, where he took a

security unaware of the existence of intervening incumbrances.”’

4.3 Where the payment is made at the request of someone other than the Debtor

It appears that if a third party pays a debt at the request of someone other than the debtor, he will
not be entitled to recover that payment from the debtor. This, it seems, is the case even if the person who
makes the request is an agent of the debtor acting without or in excess of authority. However, if the
money is received by the creditor in discharge of the debt owed by the debtor, the payer may be entitled to

recover this amount from the debtor, or set it off against a separate action by the debtor against him.

4.3.a Payment made at the request of an Agent lacking Authority

An example of this type of case is the situation where a cheque is presented to a bank bearing the
signature of one necessary authorising agent of the drawer, but not those of all necessary agents. In such a
case, the cheque cannot be said to have been drawn with authority, and whatever the appearance of
matters, the case is equivalent in law to one of a request for payment by a third party, without authority to

act on behalf of the debtor.

This situation arose in B. Liggett (Liverpool) Ltd. v. Barclays Bank Ltd*® In that case, a bank
paid cheques drawn on a company’s account by persons without proper authority. The company sued the
bank for money had and received to its use.” The various cheques had all been paid to trade creditors of
the company. The bank claimed by way of defence that it was entitled to credit for all sums which had
been so applied. Wright J. held that the bank was so entitled, as it had paid valid debts of the company,
without increasing the company’s liabilities. If the company’s account with the bank had been in debit,
then in effect the presentation of each cheque would have been equivalent to a request for a loan, and as
the request would have been an unauthorised one, the case was analogous to that of unauthorised
borrowing. If the company’s account had been in credit, then the bank should be entitled to relief in the

same way. He interpreted the situation in such a case as being a “misapplication ... of the credits which

37 See post.

¥11928] 1 K.B. 48.

3% Wright J. rejected the defence of the bank based on the “internal management” rule (Royal British Bank
v. Turquand (1856) 6 E. & B. 327), as the bank had been put on notice to ascertain that the directors had
been validly appointed.
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constitute the medium of exchange in place of cash.”*’ As Sir Wilfrid Greene M.R. noted in In re Cleadon
Trust Ltd.,*" the case was really one where the bank itself paid the creditors.*” In a later decision, Liggett
was applied in a case where a signature of a co-drawer on a cheque was forged by the other drawer, but

where the payee was a creditor of the drawers.*’

In so far as that decision and certain others seemed to permit a payer to stand in the position of a
creditor of a debtor, whose debt had been paid at the request of a fourth party, they appear to have been
undermined by the later decision in /n re Cleadon Trust Ltd.** In that case, one of the two directors of a
company paid the debts of subsidiary companies at the request of the company secretary. The company
itself was liable to pay the debts as guarantor. A meeting of the two directors purported to confirm some
of these payments as being loans to the company, and they were entered as such in the books of the
company. Although the meeting was quorate, the resolutions were invalid, as the articles provided that a
director could not vote in respect of any contract in which he had an interest. The paying director now
claimed to recover the amount which he had paid from the company. As the resolutions had been invalid,

he could not claim that he had paid at the request of the company.

By a majority, the Court of Appeal held that he was not entitled to recoupment. Clauson L.J.
regarded the case as being one of payment by a stranger, without any request by the company.*’ The
payer’s lack of authority to pay the debts was an absolute bar to his claim. He could only have obtained
relief if the company itself or an agent with authority had used the funds to pay the creditors. Scott L.J.
agreed that the payer should not recover, as his payment had been voluntary. He also felt that the
company’s inability to borrow from the payer in the circumstances was a conclusive answer to the claim.
The company could not be bound to reimburse the payer, as it had not taken any action to use the money

advanced.

“971928] 1 K.B. 48, 63-4. Wright J. thought that the case could not be one of subrogation because the
rights of the creditors who had been paid were not secured ones. This was a non sequitur, as two
commentators rightly observed: Ellinger and Lee, “The ‘Liggett’ defence: a banker’s last resort,” [1984]
L.M.C.L.Q. 459, 473. However, those authors fall into a different error when they deny the relevance of
subrogation on the ground that subrogation is only available where a party secondarily liable pays a debt
for which another is primarily liable. This is an accurate description of many instances of subrogation,
such as that of insurers and sureties, but not of all instances. See section 1.4, ante.

“111939] 1 Ch. 286.

2 See also A.L. Underwood Ltd. v. Bank of Liverpool [1924] 1 K.B. 775, 794 per Scrutton L.J.; Royal
Bank of Canada v. Huber (1971) 23 D.L.R. (3d) 209.

 Jackson v. White and Midland Bank Ltd. [1967] 2 Lloyd’s Rep. 68. See also the decisions in /n re
Manchester, Middleton and District Tramway Co. (1893) 68 L.T. 820, 826, In re Cork and Youghal
Railway Co. (1869) L.R. 4 Ch. 748 and In re Bagnalstown and Wexford Railway Co. (1870) L.R. 4 Eq.
505, overruling (1870) I.R. 4 Eq. 172, considered post.

*11939] 1 Ch. 286, affirming [1938] Ch. 660.

%5 He felt that the decision in Falcke v. Scottish Imperial Insurance Co. (1886) 34 Ch. D. 234 precluded
recovery by the payer. On this, see section 4.6.d, post.
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Sir Wilfrid Greene M.R. dissented, holding that the payer could recover. He held that the
company could not succeed on the ground that the company had acquiesced in the payments, as the
company could not be said to have had “knowledge” that the payer expected to be recouped. He also held
that the cases where a lender under an invalid contract had been subrogated to the rights of creditors paid
off using the funds lent were irrelevant. Having said this, he nonetheless held that the payer should
recover on the ground that the secretary had in effect borrowed on the company’s behalf, as an agent
without authority, and the money had been used to discharge valid debts of the company.*® He also
regarded Liggetr' as being a close precedent. He held that it was not necessary for this result that the
agent who had made the request should have had general authority. In the present case, the company
secretary could never have had authority to make such a request, but that did not disentitle the payer to
relief. Further, the fact that the debts discharged were those of subsidiaries, rather than those of the
company itself, did not alter the payer’s rights, as the company was liable as guarantor of the subsidiaries’

liabilities.

Mitcheli’s conclusion from the majority judgment in the case is that the payment was not
effective to discharge the debt of the company.*® Considering the case to be one of mistake by the payer,
he concludes, on the strength of this and the later case of Barclays Bank Ltd. v. W.J. Simms Son & Cooke
(Southern) Ltd.,* that a mistaken payment by an unauthorised intervener does not have the effect of
discharging the liabilit<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>