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Summary

This thesis utilises legal history, comparative law, the law of state organization and
international economic law, as well as analyses of political scientists, national and
international jurisprudence and original systematic findings to determine the attributes of
democracy. Following the introduction (Chapter 1), Chapter 2 of this thesis examines the
Athenian democracy (established approximately 2500 years ago, and the only well-studied
democracy in the Western world) identifying its basic tenets, modus operandi, and its benefits
and deficiencies. Chapter 3 examines the political and legal organisation of the Roman
Republic, which developed the rule of law standard now common in Western nations,
comparing its development, strengths and weaknesses to those of Athens and, in particular, its
compatibility or non-compatibility with the prerequisite conditions of democracy. Chapter 4
briefly investigates the historical development of the legal concept of human rights and their
relationship to democracy and the rule of law.

Based on these largely empirical data, a sound, comprehensive list of the absolutely
essential attributes of a democracy, as opposed to the Republican Rechtsstaat based almost
purely on rule of law and the enlightened despotism of human rights regimes, is elaborated. In
addition, areas where these three concepts are in reconcilable and irreconcilable tension with
each other and areas in which our modern society differs unalterably from the original
concept of democracy have been identified. This enables an answer to the question as to why
some of the efforts to democratise, be they on the nation-State level or international level, do
not succeed, and illustrates that, due to the confused understanding of the democratic term
that they are based upon, these efforts not only do not succeed, but cannot succeed and are, in
fact, predestined to deliver undemocratic outcomes.

The basic findings of this first part of the thesis are that democracy requires a high
level of direct participation by large swathes of the populace, strict equality in office-holding,
fluid majorities, direct communication, as well as relative economic equality. Modern
Western democracies do not fulfil these attributes, but are instead near-exact replicas of the
emphatically non-democratic Roman Republic with human rights grafted uneasily onto the
system.

In Chapters 5-7, the focus turns to applying the essential attributes of democracy to
international organisations, bearing in mind the legal framework of these organisations, as
well as current international jurisprudence. In addition, the synergy between national
democracy and international governance often necessitates an examination of the national

legal systems which inform the possibilities for international decision-making. The analysis in



these chapters is grouped around three main themes gleaned from the historical/conceptual
findings: Representation, Financial Considerations and Participation.

The findings here show that the drawbacks and failures of modern democracy (most
often the failure to transform a nation into a prosperous, peaceful society, but also the failure
to deliver an international order which enjoys any level of public approval) are not incidental,
but rather inherent in the system. Electoral systems result in statistically skewed
representation, which is magnified at an international level and further exacerbated by the
practice of devolving much international decision-making to obscure subcommittees of
limited membership. Electoral systems, which often suffer from a completely inadequate legal
regulation of finances, are extremely susceptible to the vicious cycle of legal and political
corruption and extreme economic inequality. Undemocratic financial influence on a national
level is then compounded by a formal privileging of wealthy nations and businesses at
international institutions, either by guaranteeing privileged voting rights or by allowing access
through corporate NGOs to decision-making fora. Outright vote-buying is endemic to the
day-to-day operations of international institutions. International institutions are also
systematically used to accrue anti-democratic levels of wealth and undermine national
democracy through conditionality, loan-guarantees, take-or-pay schemes and investor bail-
outs. Direct participation, both at a national, but particularly at an international level, is
sparse. Participation via petition is a near-hopeless enterprise, while court-like mechanisms,
such as the IBRD Inspection Panel and the WTO Dispute Settlement Procedure offer
extremely passive, and extremely limited, modes of participation. Participation via NGOs is
also limited, skewed in favour of those better-financed, and is statistically less accurate than
even electoral representation.

For these reasons, the traditional methods of advancing democratic reform (increased
electoral activity, NGO participation, passive deliberation) are not helpful in advancing
democracy (although clearly, they may be helpful in advancing a rights-based, humanitarian
regime). This thesis instead offers suggestions for reform based upon the democracy existent
in Athens, which necessarily involve a dramatically decreased role for elections, NGOs, and

finance, and a dramatically increased role for the individual citizen.
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“In the case of a word like democracy, not only is there no
agreed definition but the attempt to make one is resisted from
all sides. It is almost universally felt that when we call a
country democratic we are praising it: consequently the
defenders of every kind of regime claim that it is a democracy
and fear that they might have to stop using the word if it were

tied down to any one meaning.”

! George Orwell, “Politics and the English Language”, in George Orwell: Essays (Penguin Books,
1994), 348 at 353.




1. Introduction

Although both “democracy” and “international law” are old terms, they often remain
vague concepts in the minds of many, charged with political and emotional overtones and
rarely dispassionately scrutinised, or in fact scrutinised at all. In the relatively recent past even
international lawyers, who spend their entire careers delving into the complexities of
international law, and can therefore be said to scrutinise it very rigorously indeed, rarely
spoke of democracy other than to refer to its existence on a (mere) national level, or to
cynically note that it did not exist on an international level (and probably never would).
However, as the world grows ever more interconnected, as nation-states exhibit a proclivity
for joining into ever more powerful units and alliances, as decision-making is increasingly
delegated to the international sphere, it appears that something akin to government on this
level must inevitably coalesce, for it is to that level that political and legislative power is
rapidly shifting. Such a hazy apprehension that tighter international cooperation must form a
definitive component in the legal and societal regulation of the new future has led to a
recognition of the shortcomings of international organisations’ ability to deal with a world in
the throes of globalisation, which in turn has caused an upsurge in interest in democracy, not
only among political scientists, but for the first time, widespread interest from international
lawyers, as well. In the words of one eminent legal scholar, “[r]eferences to democracy,
which a generation or even a decade ago would have been regarded as political and extra-
legal, are entering into the justification of legal decision-making in a new way.”'

Democracy is the political system with momentum, the system for which there is
already widespread superficial consensus as regards its general desirability, the system which
is regarded as the standard upon which a government’s legitimacy ultimately rests. Virtually
every State in the world today purports to be democratic,” the EU even reserves the right in all
its treaties to suspend compliance with its obligations if the other party fails to observe
democratic standards,’ and around the globe more and more courts are rendering judgements
on issues of democracy. International institutions, of course, do not derive their legitimacy
from a commitment to democratic decision-making, and as other theories of legitimacy which

do not include any elements of democracy have lost much of their acceptability, this has

! James Crawford, “Democracy and International Law” in Richard Burchill ed., Democracy and
International Law (Ashgate Publishing, 2006) 49 at 58-59.

4 By late 1991, more than 100 nations were “legally committed to permitting open, multiparty, secret-
ballot elections with a universal franchise” (Thomas Franck, “The Emerging Right to Democratic
Governance” in Burchill ed., Democracy and International Law, 3 at 4), while less than 20 years later
“there is a near-global consensus on the right to democracy” (Ezetah, “The Right to Democracy: A
Qualitative Inquiry” in Burchill ed., Democracy and International Law, 169 at 171).

3 Gregory Fox and Brad Roth, “Democracy and International Law” in Democracy and International
Law, 71 at 76.



resulted in a legitimacy-crisis, commonly referred to as a “democratic deficit”. That
democracy equals legitimacy and legitimacy equals democracy is a thought which has
become so widespread, that the very undemocraticness of international institutions has called
their entire legitimacy into question.

Precisely due to the dominating aspect of the term “democracy”, this thesis attempts
to fill a substantial knowledge gap that other scholars who have broken new ground in this

area have already identified, namely that:

articulating a definition of democracy that can be used to identify and guide
responses to failures of democracy is more critical than ever. Without such
a definition, responses to failures of democracy will be determined

piecemeal, ad hoc, unilaterally and opportunistically®

This will be done with a particular view to the application of such principles to the
international level.

The relationship between democracy and international law is, however, complex and
transferring democratic principles to an international level is certainly not an easy task or one
to take lightly. For this reason, the terminology which will form the basis of the later analysis
must first be adequately defined. Thus, the first part of this thesis, researches the question,
“what is democracy”?

Extensive research into this issue has led unavoidably to the conclusion that modern,
Western-style democracy developed in three phases, only the first of which can correctly be
termed democracy. This was the establishment of democracy in the city-state of Athens,
approximately 2500 years ago. Chapter 2 of this thesis examines the Athenian democracy
identifying its basic tenets, modus operandi, and its benefits and deficiencies. This chapter
shows how the Athenian democracy worked in great detail, including how its various
components interacted with each other and the individual citizen, to furnish a living, viable
democracy. The chapter concludes by identifying and describing the necessary elements of a
democracy in some detail.

The next phase in the development of modern “democracy” was the development of
the rule of law by the Roman Republic, whose rigid organisation and ceaseless categorisation
in all things legal forms the basis of modern Western jurisprudence. Chapter 3 of this thesis

examines the political and legal organisation of the Roman Republic, comparing its

5 Molly Beutz, “Functional Democracy: Responding to Failures of Accountability” in Democracy and
International Law, 123 at 124, whereby she is referring to the implementation of democracy on a
national level.



development, strengths and weaknesses to those of Athens and, in particular, its compatibility
or non-compatibility with the prerequisite conditions of democracy.

The Enlightenment period added the third phase to the current concept of
“democracy”, the concept of inalienable human rights. Just as the first and second phases
developed over the course of centuries, this third phase, so recently begun, is not yet fully
developed and remains poorly defined and haphazardly implemented. Chapter 4 of this thesis
briefly investigates the historical development of the legal concept of human rights and their
relationship to democracy and the rule of law.

Based on these largely empirical data, a sound, comprehensive list of the absolutely
essential attributes of a democracy, as opposed to the Republican Rechtsstaat based almost
purely on rule of law and the enlightened despotism of human rights regimes, is elaborated. In
addition, areas where these three concepts are in reconcilable and irreconcilable tension with
each other, and areas in which our modern society differs unalterably from the original
concept of democracy have been identified. This enables an answer to the question as to why
some of the efforts to democratise, be it on the nation State level or international level, do not
succeed, and illustrates that, due to the confused understanding of the democratic term upon
which they are based, these efforts not only do not succeed, but cannot succeed and are, in
fact, predestined to deliver undemocratic outcomes.

While this part was in itself quite intensive and certainly represents a “dissertation”
from currently accepted thought on the matter, this thesis is not limited to negative criticism
of the status quo or a long recital of current systemic flaws.

Therefore, the second half of the work comprising Chapters 5-7, focuses on applying
the essential attributes of democracy to international organisations, bearing in mind the legal
framework of these organisations, as well as current international jurisprudence. In addition,
the synergy between national democracy and international governance often necessitates an
examination of the national legal systems which inform the possibilities for international
decision-making. The analysis in this part is grouped around three main themes gleaned from
the historical/conceptual findings: Representation (Chapter 5), Financial Considerations
(Chapter 6) and Participation (Chapter 7). The study of national systems has included both
civil and common law systems, centring mainly upon Canada, the USA, Ireland, the UK,
Germany and Israel. Analysis of the international institutions has mainly been restricted to the
major organisations, namely: the United Nations (UN), the World Trade Organisation
(WTO), the World Bank Group and the International Monetary Fund (IMF). Measuring the
workings of these national and international systems against the requirements of democracy
in the three aforementioned fields has enabled the areas in which anti-democratic effects
primarily occur to be identified with some precision, and has facilitated an analysis of the

potential effectiveness of many proffered solutions for making international relations “more



democratic”. The research presented in this thesis also offers its own systematic suggestions
for democratic improvement, following the analysis of each organisation.

As previously mentioned some topics have fallen outside the scope of this work.
While a comparative study of governmental development in non-Western systems represents
a fascinating possibility for later analysis, the comparative aspect of the thesis was already
quite wide, so that this must be left for another time. The EU was also not analysed as an
international organization due to its particular sui generis structure. Perhaps most importantly,
information and communication structures, which in modern societies are so different than

those in Athens, were unfortunately beyond the scope of this thesis.




Part I: Historical Analysis, Chapters 2-4

The first part of this thesis concentrates on a historical analysis of the legal aspects of
Athenian democracy, Roman Republicanism and the Enlightenment human rights area,
seeking to redefine democracy more substantively via the empirical information which each

of these areas yields.



Chapter 2. Athenian demokratia

In order to determine what “democracy” in its truest sense means and what its
characteristics are, it is necessary to study the political and legal organisation of the State
which first identified itself by that name. This excursion into ancient history is necessitated by
the fact that such a system has never been repeated in the modern era.

Although many of the ancient Greek city-States adopted democracy at some point
during the classical period, the concept was first elaborated in Athens which became home to
what was not only the most successful democracy of its time, but also that most thoroughly
analysed by contemporary commentators.'

Perhaps the first remark on Athenian democracy should be an etymological one —
although the Greek word demokratia is almost always rendered “rule by the people” in the
English language, this is something of a mistranslation. In ancient Greek, demokratia literally
means “power of the people” or “people power”.> This is not without significance. One could
technically ask if democracy is rule by the people, who is being ruled? And one could answer
that they are ruling themselves. This would be a modern way of considering the issue. The
object of Athenian democracy was not to rule, but to empower. If the people chose to make
rules for themselves, that was merely a by-product of the process, not its raison d’étre. Such a
different understanding of the word may seem trifling at first glance, but, as we shall see, it
had and continues to have a profound effect on the interpretation of democracy.

A second set of remarks must now be spared for a very brief historical overview of
Athens during the democratic era, as reference will necessarily be made to these events during
the following analysis. Democracy in Athens was established gradually through a series of
reforms, beginning with the significant legal and, above all, economic reforms of Solon in
594/593 B.C., and continuing with the reforms of Cleisthenes in 508/7 B.C. and Ephialtes in
462 B.C., the last of which are regarded as finally having ushered in the Athenian
democracy.’ The “people power” method of governing survived for approximately 140 years
in Athens. During that period it was twice overthrown by oligarchs, a small group of citizens

who held themselves aloof from the democratic system. The first oligarchic coup occurred in

! Modern democracies which have been at the very least amalgamated with the concepts of Rechtsstaat
and human rights are not suitable for such an analytical study which aims at isolating key
characteristics.

? Geraint Parry and George Moyser, “More Participation, More Democracy?” in Beetham ed., Defining
and Measuring Democracy, (SAGE, 1994) 44 at 44; Stuart Weir, “Primary Control and Auxiliary
Precautions: A Comparative Study of Democratic Institutions in Six Nations” in Defining and
Measuring Democracy, 112 at 112; Douglas Lummis, Radical Democracy, (Cornell University Press,
1996) at 11 and 22.

3 Alan Boegehold, “Resistance to Change in the Law at Athens” in Ober and Hedrick eds., Demokratia
(Princeton University Press, 1996) 203 at 204; Martin Ostwald, From Popular Sovereignty to the
Sovereignty of Law: Law, Society and Politics in Fifth-Century Athens, (University of California Press,
1986) at 78.




411 B.C. while a large portion of Athens’ citizen population was engaged in a distant naval
battle and therefore absent. After the “temporary” establishment of oligarchy was presented to
the remaining voters as the only way of winning the war that the Athenians feared they might
otherwise lose, the Assembly voted to abolish democracy and establish oligarchy.* The
second oligarchic coup occurred in 404/403 B.C. under the brutal rule of the Thirty Tyrants.
Classical Athenian democracy was successfully restored following each of these coups, but
was finally militarily defeated by Macedonia in 322 B.C. and absorbed into the Macedonian
empire.’ The second oligarchic take-over, due to its brutality and the short period of time that
had elapsed since the first coup, led to a massive upheaval in Athenian democratic thought
and the adoption of extensive modifications to the system of government once democracy was
restored. There are, thus, two phases of Athenian democracy, approximately equal in duration
and quite distinct from each other, to be considered. This distinction is made whenever
necessary in the appropriate sections below.

A third remark concerns the extremely pragmatic nature of Athenian democracy,
which was not founded on an abstract theory. Athens did not have jurists in any
capacity even approximating the modern sense and the systematic philosophers who
wrote during this period “had a set of concepts and values incompatible with
democracy”.® There are no known examples of contemporary pro-democracy writers —
the closest is Aristotle who attempts to explain the system of democracy while
continuing to criticise it. The organisational structure of democratic Athens must
therefore be analysed based not so much on the academic works of theorists as on the

empirical evidence of the manner in which the Athenians conducted their affairs.

2.1. Athens’ Basic Legal Structure — Participation and Representation

All substantial decision-making in Athens took place in three main fora:’ the
Assembly (ekklesia), the Council of Five Hundred (boule) and the Courts (dikasteria). In

addition, various duties were performed by officials (archai).

* ML Finley, “Athenian Demagogues” in Rhodes ed., Athenian Democracy (Edinburgh University
Press, 2004), 163 at 178; Ostwald, Sovereignty, note 3, at 366.

3 Sheldon Wolin, “Fugitive Democracy” in Benhabib ed., Democracy and Difference: Contesting the
Boundaries of the Political (Princeton University Press, 1996) 31, at 42.

S Finley, “Athenian Demagogues”, note 4, at 169.

7 Sheldon Wolin, “Transgression, Equality and Voice” in Demokratia, 63 at 68; Aristotle, Politics as
Edition, Clarendon Press, 1968) at 107.



2.1.1 The Assembly (ekklesia)

2.1.1.1 Competencies

The most important competencies of the ekklesia were: to issue executive decrees known
as psephismata (eg the decision to go to war) and certain administrative acts (eg granting
citizenship);® to pass laws (nomoi); to elect generals and treasurers; occasionally to try
suspects for political crimes (before 350 B.C.);’ to transact the business of the State, for
example, approving expenses.'’ Every substantial decision was taken by the people in the
Assembly. Decrees or laws delegating substantial decision-making powers to officials were

never issued, even in states of emergency.

The week-by-week conduct of a war, for example, had to go before the
Assembly week by week, as if Winston Churchill were to have been
compelled to take a referendum before each move in WWII, and then to
face another vote after the move was made in the Assembly or the law-
courts, to determine not merely what the next step should be but also
whether he was to be dismissed and his plans abandoned, or even whether

he was to be held criminally culpable'’

2.1.1.2 Composition

Every citizen was automatically a member of the Assembly'? and it was considered a duty
to attend if one was physically capable of doing so. The Assembly was held in an enclosure
on the Pynx Hill, which naturally limited attendance to those who could be seated inside,
approximately 6000 people.”® The right to attend Assembly was universal within the citizen
body, although in exceptional circumstances individual citizens could be deprived of their
participatory rights in the Assembly for several reasons, the most common of which was

financial indebtedness to the State, a condition known as atimia.'* The atimios was allowed

8 P.J. Rhodes, “The Polis and the Alternatives” in Lewis, Boardman, Hornblower and Ostwald eds.,
The Cambridge Ancient History, Vol. VI: The Fourth Century B.C., (2™ Edition, Cambridge Universi